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NOTES. 


Anoruer effort was made in the leg- 
islature this Winter to provide for a 
constitutional convention, but it was 
defeated by the votes of the smaller 
counties, for fear it would result in di- 
minishing the power of these counties 


in the Senate. It is very unfortunate 
that this feeling should be allowed to 
stand in the way of the much-needed 
reforms which a convention could 
easily accomplish. 

While it is true that the smaller 
counties have a power altogether out 
of proportion to their population, it is 
undoubtedly best thut each county 
should be represented in the Senate at 
least as a whole, and with regard to 
other things than the mere number of 
its inhabitants. Each county has its 
own interests, which ought to be rep- 
resented without regard to population. 
A great number of people in one place 
is often merely a multiplication of the 
same interests and the same modes of 
thought. A community, as such, with 
its common aims and common inter- 
ests, ought to have a substantial repre- 
sentation. Communities, and not indi- 
viduals, are the real units of society 
for many purposes. We should be 
sorry to see the Senate organized on 





the basis of mere popular representa- 
tion ; and yet, without going so far as 
this, it would not be difficult to devise 
& plan which should give the larger 
counties an influence which would have 
some relation to their great size. 

We think that if aconvention were 
called, this subject would be dealt with 
in a manner that would be satisfactory 
to all; and a convention is the best 
means of accomplishing the changes 
that are needed in the judiciary system 
and in the rules governing legislation 
in regard to cities and corporations. 
If we cannot have a convention, we 
trust this legislature will at least adopt 
certain amendments to the Constitu- 
tion so that they may come before the 
next legislature and may be submitted 
to the people for final action. 


WE were surprised to read in the 
leading column of the Newark Daily 
Advertiser that the experiment of a 
convention had been tried a few years 
ago, and that the amendments which 
were adopted in regard to general leg- 
islation had proved unsatisfactory. We 
had been under the impression that it 
was a commission and not a convention 
which had suggested theseamendments, 
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Mr. Fiepter’s bill to amend the law 
relative to the sale of liquor on Sunday 
was happily defeated in the House by a 
vote of 47 to 3. It provided for pun- 
ishment of violation of the law by a 
fine of from $5 to $25 instead of a 
criminal indictment. The result would 
have been merely to impose a tax which 
would seldom be exacted and could 
easily be paid out of the profits of the 
business of a Sunday afternoon. 





In Miller v. The Bridgeport Brass 
Vo., decided by the U. 8S. Supreme 
Court at this term, is a marked case 
in the law of patents. It relates to re- 
issues and will give a sudden check to 
the growing practice of extending the 
claim of a patent by means ofa reissue, 
which had been encouraged to some 
extent by the decisions of the Circuit 
Courts. The subject has been much 
discussed of late in the American Law 
Review. See the January and Febru- 
ary numbers. 

The court hold that a claim may be 
enlarged on a reissued patent only 
when an actual mistake has occurred ; 
not from a mere mistake of judgment 
(for that may be rectified by appeal) 
but a real dona fide mistake, inadvert- 
ently committed, such as a Court of 
Chancery, in cases within its ordinary 
jurisdiction, would correct. Reissues 
for the enlargement of claims should 
be the exception and not the rule; 
and if a claim is too narrow, if it does 
not contain all that the patentee is en- 
titled to, when the defect is apparent on 
the face of the patent, and can be dis- 
covered as soon as that document is 
taken out of its envelope and opened, 
there can be no valid excuse for delay 
ju asking to have it corrected. Every 
independent inventor, every mechanic, 
every citizen, is affected by such delay, 
and by the issue of a new patent with 





& broader and more comprehensive 
claim. The granting of a reissue for 
such a purpose, after an unreasonable 
delay, is clearly an abuse of the power 
to grant reissues, and may justly be 


declared illegal and void. 





Tue rule that the law does not re- 
gard fractions of a day is so often re- 
peated that lawyers have almost come 
to believe that a day is actually indivisi 
ble. The Sup. Ct. of the United States 
has, however, recently performed the 
operation of dividing a day with great 
It was in the 
case of Louisville v. The Portsmouth 


precision and nicety. 


Savings Bank at the present term. 
The officers of the township of Louis 
ville voted a donation of township 
bonds to a certain railroad enterprise. 
This was not valid without the consent 
of the people expressed at a township 
election. Such an election was held on 
the second of July, 1870, and the con- 
sent was given ; but on the same day 
an amendment to the Constitution of 
the State was adopted by popular vote 


by which townships were prohibited © 


from making donations of bonds for 
such purposes. ‘The question was 
whether the donation had been made 
and authorized before the adoption of 
the new Constitution. It was contend- 
ed that the new section of the Consti- 
tution having been adopted on the 2nd 
of July must be regarded as in force 
during the whole of that day, and that 
therefore the consent given by the town- 


ship election held on that day was of ’ 


no avail. The Court, however, held that 
it was proper and necessary to inquire 
at what hour of the day the vote upon 
the Constitution was complete and at 
what time the consent of the township 
was given. They said it was evident 
that the new section of the Constitu- 
tion could not have been adopted be- 
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fore sunset because the law provided 
that the polls should remain open until 
that time and they said the presump- 
tion might fairly be made that the 
other election was finished in the morn- 
ing, because the township meeting was 
called for nine o’clock in the morning 
and only fifty-four votes were cast, of 
which fifty-two were in favor of the 
issue of the bonds. The Court, quoting 
the words of Lawrence, J., in Grosven- 
or v. Magill, 37 Il). 240, said: “It is 
true that for many purposes the law 
knows no division of a day, but when- 
ever it becomes important to the ends 
of justice or in order to decide upon 
cunflicting interests, the law will look 
into fractions of a day as readily as in- 
to the fractions of any other unit of 
time.” The Court referred also to 1 
Blackst. Com. 140 notes ; Richardson's 
case, 2 Story ; Arnold v. United States, 
9 Cranch. 118; Lapeyre v. United States, 
17 Wallace 198; Kennedy v. Palmer, 
6 Gray 316; Campbell v. Clark, 1 Cal. 
406; Roo & Wrangham v. Hersey, 3 
Wilson 271, and to Lord Mansfield’s 
ruling in Coule v. Pitt, 3 Burr. 1423, 
1434. This ruling of Lord Mansfield 
was cited with approval by Ryerson, J., 
in New Jersey, in Johnson v. Penning- 
ton, 3 Gr. 188. 


In Brower v. Gibson, U. 8S. Circuit 
Court, S. D. Ohio, 9 Fed. Rep. 540, it 
was held that under the act of 1875 re- 
lating to the removal of causes, a case 
is not removable unless the required 
diversity of citizenship exists at the 
time the application for removal is 
made. Itis not sufficient that it exist- 
ed at the time when the suit was be- 
gun. If both parties have become resi- 
dents of the same state before the pe- 
tition is filed it is too late to obtain a 
removal. 

There has been much controversy 
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over this question and a conflict of 
opinion between the different courts. 
This decision only adds one more to 
the number of the decisions of inferior 
courts on this side of the question. 
Mr. Justice Bradley and other judges 
have held that a case cannot be remov- 
ed unless the petition shows that the 
parties were citizens of different states 
at the time of the commencement of the 
suit. Howser v. Clayton, 3 Wood. 2738 ; 
Beedle v. Cheeny, 5 Fed. Rep. 388 ; 
Tapley v. Martin, 116 Mass, 276 ; Hol- 
den v. Insurance Company, 46 N. Y.; 
Ind. R. R. Co. v. Risley, 50 Ind. 60. 
Whereas Mr. Justice Wood and others 
hold that the petition need not aver 
that the parties were citizens of differ- 
ent states at the time the suit was be- 
gun. Jackson Ins. Co. 3 Wood, 413 ; 
Curtain v. Decker, 5 Fed. Rep. 385; 33 
Ohio St. 280; Phoenix Life Insurance 
Co. v. Scattle, 7 Cent. Law Journal 
398 ; Dillon Remov. Causes, § 87. The 
question has twice been raised in argu- 
ment before the Supreme Court, but 
in both cases it was reserved for future 
consideration. Ins. Co. v. Pechmer, 93 
U. S. 183; Bondurant v. Bondurant, 
103 U. S. 285. 


In Case v. The Manchester Steei Co., 
U. S. Circuit Court, W. D., Pa., 9 Fed. 
Rep. 640, it was held that the defend- 
ant, a private manufacturing corpora- 
tion, organized under the laws of Penn- 
sylvania, had no power under its char- 
ter to lease its plant, and tbat even 
if this power existed in the corporation 
the directors could not exercise it 
against the protest of the majority of 
the stockholders. Thecorporation was 
classified under corporations for the 
manufacture of iron and steel or other 
metals, and the powers enumerated in 
the act concerning such corporations 
did not expressly include the power to 
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lease the plant ; the court held that the 
powers conferred by implication were 
only those incidental and auxiliary to 
the main purpose of its organization 
and that these did not embrace the 
power to lease the entire plant. Judge 
McKennon said, “ We are of opinion 
that the charter contemplates and au- 
thorizes the prosecution of the busi 
ness described in it by the corporation 
itself by the direct agency and under 
the supervision, management and ad- 
ministration of the corporate officers 
whom the stockholders may select for 
the purpose ; and that a contract which 
involves a relinquishment of this facul- 
ty, or a transfer of it to others,is beyond 
the scope of the power of the corpora- 
tion.” The Judge then went further 
and held that even if the corporation 
bad the power to make the transfer, 
the directors could not exercise it 


against the protest of a majority 


of the stockholders. “The general 
power of the directors,” he said: “to 
perform all corporate acts refers to the 
ordinary business transactions of the 
corporation and not to a change so 
fundamental as this,” citing 8 Wall. 
234. “The change proposed here is 
not organic, it is true, but it is thorough 
and fundamental, as it effects the ad- 
ministration of the company's affairs. 
It involves a withdrawal from the con- 
trol and management of the stock- 
holders of the entire property of the 
corporation for a period of at least five 
years” and takes from them all right of 
the exercise of their judgment as to the 
conduct of the business or the choice 
of officers during that time. A power 
attended with such consequences does 
not relate to the “ordinary business 
transactions,” or the “ orderly adminis- 
tration of affairs” and cannot be exer- 
cised without express authority from 
the stockholders. 
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It is well settled in New Jersey that 
“after shareholders have entered into 
a contract among themselves under 
legislative sanction and expended their 
money in the execution of the plan 
mutually agreed upon, the scheme can- 
not be radically changed by a majority 
and a disinterested stockholder cannot 
be compelled to engage in a new and 
totally different undertaking without 
impairing the obligation of his contract 
with his associates and with the state,” 
Black v. Del. & Rar. Can. Co., 9 C. E. 
Gr. 455. 

This was the case of the lease of the 
franchise and property uf the United 
Railroad Companies of New Jersey to 
the Pennsylvania R. R. Co. for 999 
years. The Court of Errors said : “After 
the lease takes effect, his (the stock- 
holder's) company is denuded of all 
these corporal and substantial proper- 
ties; its structure for the next 999 
years is totally altered, and instead of 
what he before possessed, he would be 
compelled to accept an annual rent 
fixed without his concurrence, and se- 
cured by the personal responsibility of 
the corporate lessee.” 

It was said by Chancellor Zabriskie 
in Zabriskie v. Hackensack and N. Y. 
R. R. Co., 3 C. E. Gr. 183, that the ob- 
jects and business of a partnership or 
corporation cannot be changed, or 
abandoned or sold out within the time 
specified, without the consent of all the 
partners or corporators; one partner 
or corporator, however small his inter- 
est, can prevent it. 

In the late case of The National Trust 
Co. v. Miller, the principle is strongly 
stated and the cases are referred: to. 
The case of Thomas v. Railroad Co., 
101 U.S. 71, is to the same effect and 
relates to a New Jersey corporation. - 


Taz Supreme Court of the United 
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States have refused to follow the decis- 
ion of New Jersey Court of Errors in 
Palys v. Jewitt, 5 Stew. 302. In Bar- 
ton v. Barbour, decided at the present 
term, the question was whether the 
Supreme Court of the District of Col- 
umbia had jurisdiction of an action at 
law against a receiver of a railroad ap- 
pointed by a Court of Equity in Vir- 
ginia, the suit having been brought 
without the leave of the Court of Eq- 
uity. The Supreme Court held not 
only that the. leave of the Court of 
Equity was essential to give the court 
of law jurisdiction, but also that a court 
of equity which has appointed a re- 
ceiver has a right to try a claim against 
the receiver for damages from negli- 
gence and that this did not impair the 
right of that by jury. It was on this 
last point that the case of Palys v. Jew- 
its was cited and expressly rejected. 

This decision of the Supreme Court 
will not, we think, be a surprise to the 
bar, for there has been a general feeling 
of dissatisfaction with the decision of 
our Court of Errors on this question. 
We print the opinion in Barton v. Bar- 
bour, with some few omissions, devot- 
ing more space to it than we usually 
give to one case because of the import- 
ance of the subject and because it will 
be interesting to compare it in detail 
with Palys v. Jewitt. Miller J., dis- 
sented. 


THE GENESIS OF PERJURY. 


We shall probably never see, and 
perhaps we have no right to expect, the 
advent of time when Parliament will 
treat things just in exact proportion to 
their real place and importance. What 
is personal will claim and get in most 
popular assemblies, our own not ex- 
cepted, precedence over what is more 
material, but not so salient and con- 
spicuous ; the vivid, obtrusive interest 
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of the moment will push aside things 
of more permanent consequence. We 
have not far to look for examples of 
this tendency, which is so natural as 
scarcely to merit censure. If Parlia- 
ment were guided solely by reference 
to the intrinsic importance of things, it 
would have found, sooner or later, a 
little time for considering a matter, the 
significance of whicli cannot be easily 
overrated. At Manchester, the otber 
day,Lord Coleridge took occasion to tell 
the grand jury that the crime of perjury 
was greatly on the increase. He had 
not in view merely local circumstances; 
for another judge, Lord Justice Bag- 
gally, speaking to the grand jury of 
Carnarvonshire, made much the same 
remark, expressing his regret that this 
offence was now so prevalent. If these 
judgments be correct—and there is 
no reason to doubt that they contain 
an element of truth—they unvail a de- 
fect in the administration of justice to 
which all others are secondary. What 
is the good of Judicature Acts and 
amending measures, if the very foun- 
tains of law are being thus poisoned ? 
It will be all in vain to seek to improve 
legal machinery if this internal deteri- 
oration, to which judges of experience 
testify, be really going on. 

Lawyers of the old school will prob- 
ably say that they are not surprised at 
this declension. It is, they will argue, 
the natural, though mournful, outcome 
of the changes which enable parties on 
the record and persons interested gen- 
erally to give evidence. It was pre- 
dicted, when such a change was sug- 
gested, that perjury would become rife : 
and it will be said that we are now 
only reaping as we sowed in 1843, 
1851 and 1853. This explanation is 
more plausible than satisfactory. It is 
not conspicuously witnesses who are 
“interested” in the legal sense of the 
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term, and who once might have been 
objected to as imcompetent, that are 
reckless in regard to what they say in 
the box. Oaths are not more respected 
in criminal cases, where a remnant of 
the old rule survives, than in civil cases, 
from which it is banished. It is not at 
all certain that if the stupid exclu- 
sive system which shuts the mouths of 
almost everyone who knew anything 
about the matter in dispute were in full 
force, fewer perjuries would be com- 
mitted than is now the case. At any 
rate, it would be paying dearly for a 
slight diminution, to forego what are 
usually the most valuable indications of 
truth. We shall, perhaps, be told also 
that the vice is, more or less due 
tu the careless, unimpressive, and 
barely decent way in which an oath is 
administered in the English courts of 
justice. Mumbled or gabbled over by 
some subordinate official, no one heed- 
ing what is going on, the oath loses 
its force over those whom it is intended 
to affect, and who, it is supposed, 
would speak under a less keen sense of 
responsibility if their evidence were 
prefaced by a bare affirmation. We 
cite this criticism for what is worth. 
There is certainly a contrast, not wholly 
to our honor, between an oath as ad- 
ministered in foreign courts by the pre- 
siding judge and the same ceremony as 
slurred over in an off-hand way in an 
English court. If evidence is to be 
taken under oath —if we are to abide 
by the maxium, Jn judicio non credi- 
tur nisi juratis—the accessories should 
not be such as to suggest to a witness 
the thought: “This isa mere form; 
everybody in court, from the judge to 
the usher, treats it assuch.” There is, 
however, no reason to suppose that 
things would be very different if taking 
an oath were made to look a little more 
important than shaking hands, bowing, 








or any secular act of politeness, It 
would be inventing a far-fetched, un- 
substantial explanation, to suppose 
that the unseemly manner in which 
witnesses are sworn is at the bottom of 
much of the evil of which Lord Cole- 
ridge and Lord Justice Baggally com- 
plain. Make the ceremony as impres- 
sive as you can, it will fail to affect 
very deeply many minds. False wit- 
nesses who never studied casuistry 
under Sanchez or Escobar have always 
had their little devices -by which they 
palliated to their own satisfaction the 
crime they committed. They kissed 
their thumbs instead of the Book. They 
made mental reservations while they 
repeated the formula prescribed by law. 
There is no reason to think that this 
sort of sophistry is at all more common 
than it was, or that any fresh appeals 
to men’s consciences would put an end 
to it. What may be new, and what is 
perhaps responsible for much loose 
testimony, is the knowledge, more or 
less precisely possessed by most jpeo- 


ple, that it is extremely difficult to . 


convict a person who has committed 
perjury, that convictions for this offense 
are rare, and that the punishment is at 
worst not very severe. A man may go 
into the witness-box and utter there a 
series of falsehoods in his own interest 
or that of some other person. It may 
be plain to everybody who hears him 
that he lies. Yet in ninety-nine cases 
out of a hundred he stands down in 
perfect safety. His sole punishment, 
in all probability, will be a rebuke from 
the Bench. As soon as the question of 
prosecuting him arises, difficulties pre- 
sent themselves. It must be shown 
that he has deposed to some statement 
which is material to the issue; and 
that qualification—said to have been 
due to a blunder as to the meaning of 
a passage in “Bracton”—is an excel- 
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lent safeguard of rogues. It is not in 
practice so easy as it might at first 
blush seem, to prove that an averment 
is at once false and material. Proba- 
bly, too, no accurate note of what the 
witness said exists. The enormous ex- 
penses incidental to trials for perjury 
also operate as an encouragement of 
the crime. Nothing can be taken for 
granted in a criminal proceeding. The 
circumstance that a jury in a civil case 
by implication gave it as their opinion 
that a witness swore falsely idoes not 
conclude the matter at the Old Bailey 
or at the Assizes. Everything must be 
proved there; nothing can be taken 
for granted; and this rigorous princi- 
_ple necessitates, especially in proceed- 
ings for perjury, heavy outlay. The 
Tichborne trial, which cust the nation 
many thousands of pounds, has been 
an evil precedent, and has discouraged 
the instituting of proceedings for per- 
jury in circumstances in which the 
crime has been obviously committed. 
What happens almost every week is 
not at all edifying. A witness steps 
into the box and makes statements 
about transactions said to have taken 
place in South America or Australia. 
The story is. proved to be false ; and the 
jury anmistakably show that is their 
view of it. No one, however, cares to 
go to the expense of making protracted 
inquiries into these distant countries, 
and of procuring and bringing over the 
necessary witnesses, and so the of- 
fender goes unpunished, to the scandal 
of public morals, -and the encourage- 
ment of the evil-disposed. When a 
perjurer is brought to justice, his fate 
is not calculated to operate as a strik- 
ing warning. Though his offense may 
be as heinous in the eye of the moralists 
as murder, though it may be commit- 
ted with a view to destroying the char- 
acter of the innocent or robbing a man 
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of his property, the judge finds his 
hands tied, and is forced to pronounce 
a totally inadequate sentence. It isa 
significant fact that of 13,130 prisoners 
committed for trial for indictable of- 
fenses in England and Wales in 1879, 
only 91 were committed for perjury or 
subornation of perjury ; that only 50 of 
the 91 were convicted ; and that only 3 
of the 50 were sentenced to penal 
servitude. 

We need not assume that perjury is 
more prevalent than it ever before was. 
It is well known that, in spite of the 
national character for downright ve- 
racity, the commonness of this crimein 
English courts was always a subject of 
lamentation among our moralists. The 
pillory was specially reserved for it un- 
til recent times, The bishops actually 
met in 1754 to take counsel how to 
cope with this crying sin. The pro- 
fessional perjurer, with the straw in his 
shoe, is as prominenta figure as any in 
our legal history. In view of all this, 
we are not disposed to strain the re- 
marks of Lord Coleridge and Lord Jus- 
tice Baggally, and say that things are 
worse than they were at any previous 
time. There is nothing to show that 
the alterations first largely introduced 
into the law of evidence in 1851, and 
extended, with misgivings in many 
minds, to the divorce court in 1869, 
have led to an increase in perjury. Af- 
ter thirty years’ trial of a liberal system 
of evidence, no clear reason for retrac- 
ing our foot-steps can be adduced. 
But no one can be acquainted with the 
inside of our courts without being 
aware of the enormous amount of petty 
perjury which is perpetrated there and 
which passes unpunished. Men per- 
jure themselves because they wish to 
make good their claims or escape lia- 
bility. They do so because they are 
friendly to one of the parties, or be- 
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cause they have once incautiously out 
of court told some one a certain story 
and resolved to stick to it when sub- 
poenaed by an enterprising solicitor, or 
because they are vain and wish to fig- 
ure in public proceedings. These mo- 
tives will always operate, and cannot 
be effectually resisted. But men com- 
mit perjury also because they assume, 
with too much reason, that they will 
not be punished, and this is a tempta- 
tion which might be diminished by 
means to obvious to require explana- 
tion.— London Times. 





SHOULD JUDGES BE ELECTED OR 
APPOINTED ? 
To the Editor of The N. J. Law Journal : 
Under the title, “The Judiciary 
Amendments,” your correspondent, ‘C,’ 


published in your January number an 
article suggesting an outline of a judi- 
cial system and a mode of selecting the 


judges. I will not here criticize the 
first part of the article. With the most 
of it I agree, though I do not think 
that public opinion is yet ripe for so 
great and sudden a change in form as 
that which he advocates. 

But in the last part of the article 
your correspondent puts himself forth 
as a champion of the system of select- 
ing judges by popular election. He 
approves it expressly for the selection 
of trial judges, and as the arguments 
he uses apply equally well to judges of 
superior courts I infer that he believes 
the system is well adapted to the selec. 
tion of these also. I quote his lan- 
guage, “Patronage may fall on the 
wrong man: votes never.” * * * “Tt 
is simply spleen to talk about any office 
too sacred for the people to fill; that 
the judiciary must not be let down into 
politics ; that patronage, the appoint- 
ing power, is above the people.” 
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Is it better for the public interests 
that judges be elected by the people 
than appointed by the executive? What 
do we mean by election? It is but an 
appointment. But it is an appoint- 
ment by many hundreds of men, in- 
stead of by one man. It is intended to 
serve an especial use, to select officers 
whose paramount qualification should 
be a sympathy with the views and feel- 
ings of the mass of people who make 
the selection. Let us suppose that the 
mass of people entertain views and feel- 
ings in favor of abolishing a protective 
tariff. Now it is very desirable that 
the representative chosen to frame this 
decision of the people into law should 
have high and broad mental endow- 
ments and even especial qualifications 
in the form of intimate acquaintance 
with the industries of the country and 
with the principles of political econo- 
my. But while these are very desira- 
ble they are not the first qualifications 
necessary. The representatives were 
chosen for an especial _purpose—to 
make laws, and particularly a law abol- _ 
ishing the protective tariff. Their first 
and paramount qualification must there- 
fore be the possession of the views and 
feelings upon this subject, entertained 
by those who sent them in order that 
those views may be executed. And 
tiuis qualification, or important ques- 
tion, is easily ascertained by the voters 
at large. Such is the use of elections— 
the selection of representative officers. 
The abuse of elections lies in turning 
the system to a work which it is utterly 
unadapted to do. 

It is unadapted to the necessary in- 
vestigation and determination of such 
qualifications as learning, judgment, 
and various other mental abilities, all 
of which must be investigated and de. 
termined in making a fit appointment 
to the bench. No one would propose 

















to select military officers of high rank, 
or ambassndors by election ; and for the 
same reason is the election of judges 
unwise. Ten thousand men cannot as 
well ascertain whether A. B. has the 
proper qualifications for a judge, as can 
one man, or a dozen men, who are es- 
pecially charged by the duties of their 
office to investigate his qualifications. 
How is workman John, who labors from 
morning to night in the coal yard, to 
tell whether A. B. or C. D. is the bet- 
ter learned in the law, or the more 
highly endowed with the subtle mental 
powers necessary to make a good 
judge? 

In short, the appointing power should 
always be the power best adapted for 
the selection of the most important 
qualifications needed in any given 
office. In a representative office, as in 
that of a congressman, the qualifica- 
tions of first importance are a sym- 
pathy with the views and feelings of the 
people. As said by Burke, “The vir- 
tue, spirit, and essence of a House of 
Commons consists in its being the ex- 
press image of the feelings of a nation.” 
The power best adapted for the selec- 
tion of these qualifications is the peo- 
ple themselves. So in the case of oth- 
er political offices, as that of president 
and of governor. In these it is of 
more importance that the people 
should be able to place officials who 
share the popular views on political 
questions, than it is that those officials 
should have any especial qualifications 
of mental ability or of learning. But 
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with respect to a judicial office the 
qualifications of first importance are 
those of learning and of certain mental 
endowments which an executive officer 
is best adapted to select. Surely it 
would be absurd to say that the mil- 
lions of voters of the United States, or 
either of the last two national conven- 
tions, were better adapted than the 
President, to ascertain the proper qual- 
ifications of a candidate for the office 
of chief justice of the Supreme Court. 
Besides these considerations there are 
many more. The necessary machinery 
of elections always is capable of some 
manipulation for private as opposed to 
public interests. It is much more lia- 
ble to this weakness than is the ap- 
pointive power. The management of 
elections and the choice of candidates 
are so conducted that nominations fre- 
quently and notoriously fail to express 
even the will of the party by which the 
nomination purports to be made. 
These conditions tend to deter from 
seeking office men of the highest quali- 
fications, while they invite the ambi- 
tious intrigues of the unscrupulous and 
unworthy. These things react upon 
the public mind and beget a loss of 
confidence in offices which are capable 
of being filled in so unfortunate a man- 
ner. It may be incapable of demon- 
stration, but I think it will be generally 
admitted that the public confidence in 
the judiciary is less in those states 
where it is elected than in those in 
which it is appointed. H. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


CHARTER — DAMAGES — WATER- 
RIGHTS—USER—PRESCRIPTION. 


The Lehigh Valley Railroad Company v. Mc- 
Farlan. 
[November Term, 1881.] 

1. The Charter of the Morris Canal and Bank- 
ing Company empowers the company to take 
and appropriate to its use any lands or wa- 
ters necessary for the erection and use of its 
canal for the purposes of navigation, without 
compensation first made, subject neverthe- 
less to the right of the owner of lands or 
water rights so taken and appropriated, to 
compensation for his damages, to be ascer- 
tained in the manner prescribed by the 
charter. 

2. The twentieth and twenty-seventh sections 
of the charter secure to persons injured in 
their property-rights a remedy in conformity 
with the ordinary rules regulating actions at 
law, according to the nature and extent of 
the injury sustained. If the injury be one 
that is temporary and recurrent, successive 
actions for damages sustained from time to 
time may be the proper remedy. But when 
the company hes effected a complete appro- 
priation of property by the location of its 
canal on lands or the appropriation of water 
rights to its use, by the construction of works 
designed to effect a constant and continuous 
diversion or flooding back of waters, such 
lands or water rights are taken, the injury is 
then done and the damages consist in the 
entire valuation of the property and are re- 
coverable in one action; the taking and ap- 
propriation being lawful, the occupation or 
use of the property so taken or appropriated 
cannot be considered a continuing wrong for 
which successive actions will lie. 

. Where property has been permanently ap- 
propriated by the company to its use, the 
action reserved to the owner by the twenti- 
eth section of the charter is the means pro- 
vided for him to obtain an appraisement and 
recovery of his damages, in case the compa- 
ny does not proceed to obtain an appraise- 
ment by commissioners, pursuant to the 
sixth section, and the damages recoverable 
in such action will be the same compensation 

which is determinable by the award of com- 
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missioners—full compensation for the injury 
done by the appropriation of the owner’s 
property to the company’s use. 


. Inanalogy with the statute of limitations 


which apply only to corporeal hereditaments, 
the enjoyment of an incorporeal heredita- 
ment, adverse, exclusive and uninterrupted 
for twenty years, affords a conclusive pre- 
sumption of a grant to be applied as a pre- 
sumptio juris et de jure. 

The owner of the servient tenement cannot 
overcome the presumption of a grant arising 
from an uninterrupted user of twenty years 
by proof that no grant was in fact made. 
He may rebut the presumption by contra- 
dicting or explaining the facts upon which 
it rests, but he cannot overcome it by proof 
in denial of a grant. 


. The owner of the servient tenement may 


show that the right claimed is one that could 
not be granted away, or that the owner of 
the servient tenement was legally incapable 
of making, or the owner of the dominant 
tenement incapable of receiving such a 
grant. He may explain the user or enjoy- 
ment by showing that it was under permis- 
sion asked and granted, or that it was secret, 
and without means of knowledge on his 
part, or that the user was such as to be nei- 
ther physically capable of prevention nor 
actionable. But if there be neither legal 
incompeteucy nor physical incapacity, and 
the user be open and notorious, and be such 
as to be actionable or capable of prevention, 
the servient owner can only defeat the acqui- 
sition of the right on the ground that the 
user was contentious, or the continuity of 
the enjoyment was interrupted during the 
period of prescription. 


. Mere denials of the right, complaints, re- 


monstrances or prohibitions of user, unac- 
companied by any act which in law would 
amount to a disturbance, and be actionable 
as such, will not prevent the acquisition of a 
right by prescription. 

Ov Error to the Supreme Court. 
Mr. 7. N. McCarter and Mr. F. 7°. 


Frelinghuysen, for plaintiffs. 


Mr. H. C. Pitney and Mr. B. Gum- 


mere, contra. 
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Dervsz, J.: (After stating the facts 
and discussing and deciding the ques- 
tions which arose upon the charter in 
regard to damages and limitations as 
set forth in the above head-notes, which 
were prepared by himself, the learned 
judge spoke as follows in regard to in- 
corporeal rights acquired by adverse 
user, he said :) 

The defendant also contended at the 
trial that the right to maintain its dam 
at its present height had been acquired 
by adverse enjoyment. If the defend- 
ant, or the canal company under whom 
it claims, has acquired the right in dis- 
pute by prescription, the subject 
already discussed becomes of no im- 
portance in this litigation. It will be 
necessary, therefore, to examine the 
instructions of the Judge on this hea.1. 

The instruction was in substance and 
effect that mere verbal protests and 
denial of the right, without any inter- 


ruption or obstruction in fact of the 
enjoyment of the right, would prevent 
the acquisition of an easement by ad- 


verse user. This instruction follows 
the opinion of the Vice Chancellor in 
Lehigh Valley v. McFarlan, 3 Stew. 
180. 

At common law there was no fixed 
period of prescription. Rights were 
acquired by prescription only when the 
possession or enjoyment was “ time 
whereof the memory of man ran not to 
the contrary.” By 20 Hen. 3, c. 8, the 
limitation in writs of right dated from 
the reign of Henry II. By 3 Ed. 1, c. 
39, the limitation was fixed from the 
reign of Richard I. By 21 Jac. 1, 
c. 16. the time for bringing possessory 
actions was limited to twenty years af- 
ter the right accrued. These statutes 
applied only to actions for the recovery 
of land; none of them embraced ac- 
tions in which the right to an incorpo- 
real hereditament was involved. But 
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by judicial construction an adverse 
user of an easement for the period 
mentioned in the statutes as they were 
passed from time to time became evi- 
dence of a prescriptive right; and 
finally the fiction was invented of a lost 
grant, presumed from such user to have 
once been in existence and to have be- 
come lost. The fiction of a lost grant 
seems to have been devised after the 
statute of James. It was called a lost 
grant, not to indicate that the fact of 
the existence of the grant originally 
was of importance, but to avoid the 
rule of pleading, requiring profert. 
Allegation of the loss of the grant ex- 
cused profert and bringing the instru- 
ment into court. 

Whatever strictures may have been 
made upon this method of judicial leg- 
islation, the fiction has been promotive 
of beneficial results, and forms the ba- 
sis of prescriptive titles, and it is now 
too late to question the validity of its 
introduction. The doctrine of lost 
grant forms part of the law cf the land, 
and any dislike which may be felt for 
this and like fictions cannot be allowed 
to interfere with the carrying out of 
the doctrines involved in them to the 
full extent, which has been sanctioned 
by established authority. Angus v. 
Dalton, 4 Q. B. Div., p. 171, per Thesi- 
ger, L. J. 

At avery early period it was held 
that when by the statute of limitations 
the seizin in a writ of right was limited 
to the time of Richard L, although a 
man might prove to the contrary of a 
thing whereof the prescription was 
made, yet this should not destroy the 
prescription if the proof was of a thing 
before the time of limitation. 2 Roll. 
Abr. 269; 17 Vin. Abr. 272, Prescrip- 
tion, M. Afterwards, when the fiction 
of a lost grant was devised, there arose 
considerable diversity and fluctuation 
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in judicial opinion as to whether an 
uninterrupted user for the period of 
limitation conferred a legal right or 
raised merely a presumption of title 
which would stand good until the pre- 
sumption was overcome by evidence 
which negatived, in the judgment of 
juries, the existence of a grant. This 
state of the law produced great inse- 
curity to titles by prescription, and 
subjected such rights to the whim and 
caprice of juries. This evil was reme- 
died by the later English authorities, 
which gave to the presumption of title 
arising from an uninterrupted enjoy- 
ment of twenty years the most unshak- 
en stability, and made it conclusive 
evidence of a right. 3 Kent, 445. The 
judicial expression of opinion in Eng- 
land nearest to the time of the separa- 
tion of the colonies from the mother 
country is that of Lord Mansfield, in 
Cowper 215, where he says that effect 
is given to the presumption, “ not that 
in such cases the court really thinks a 
grant bas been made, because it is not 
probable a grant should have existed 
without its being upon record, but 
they presume the fact for the purpose 
and from the principle of quieting the 
possession.” The question has been 
set at rest in England by the statute 2 
and 3 William, 4. But no one can ex- 
amine the English cases for half a cen- 
tury preceding the statute without ob- 
serving that the statute in its main 
features was simply declarative of the 
law as expressed by the great weight 
of judicial opinions. 

In this country the prevailing doc- 
trine is that an exclusive and uninter- 
rupted enjoyment for twenty years 
creates a presumption, juris et de jure, 
and is conclusive evidence of title when- 
ever by possibility a right may be ac- 
quired by grant. 

In the class of legal presumptions 
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established by judicial decisions which 
have become part of the common law 
of the land, and are imperative rules 
of law against the operation of which 
no averment or evidence is received, 
Prof. Greenleaf classes the presump- 
tion of a grant arising from an exclu- 
sive and uninterrupted enjoyment for 
the period of prescription. 1 Greenl. 
Ev.,§ 17. He also says that, by the 
weight of anthority as well as the pre- 
ponderance of opinion, it may be stated 
as the general rule of the American law, 
that an enjoyment of an incorporeal 
hereditament, adverse, exclusive and 
uninterrupted for twenty vears, affords 
a conclusive presumption of a grant or 
a right, as the case may be, which is to 
be applied as a presumptio juris et de 


jure, wherever by possibility a right 


may be acquired in any manner known 
to the law. 2 Greenl. Ev., § 539. This 
passage is quoted and adopted by an 
other distinguished writer on American 
law as a correct exposition of the law 
on the subject. 2 Washburn on Real 
Prop., 449. This doctrine has the sup.~. 
port of Mr, Justice Story in Tyler v. 
Wilkinson, 4 Mason 397, and is ap- 
proved and enforced by Justices Wilde 
and Putnam in the two leading cases 
of Coolidge v. Larned, 8 Pick. 509, 
and Sargeant v. Ballard, 9 id. 255. 

The difference between the English 
law in the state it had reached before 
the statute 2 and 3 William 4, and the 
American law is slight. In England 
the presumption was dealt with as a 
presumption of fact; but for all prac- 
tical purposes it was a legal presump- 
tion, as it depended on pure legal 
rules. Coolidge v. Larned, per Put- 
nam,J. Though the evidence of en- 
joyment was in theory presumptive 
evidence only of prescription, yet it was 
Gale 
At last the Eng. 


in practice and effect conclusive. 


on Eus'ts (95) 149. 











lish Court of Appeals held that the 
presumption arising from the uninter- 
rupted enjoyment of an easement oper- 
ated as an estoppel by conduct, not 
conclusive so far as to exclude denial 
or explanation of the conduct, but a 
bar to any simple denial of the fact 
which is a mere legal inference drawn 
from such conduct; and consequently 
that the circumstance that no grant of 
the easement had been made was not 
material. Angus v. Dalton, 4 Q. B. 
Div. 163. 

In this state the law may be consid- 
ered as settled in accordance with thie 
prevailing doctrine in the Courts of 
this country. In Campbell v. Smith, 3 
Hal. 143, Chief Justice Ewing, speak- 
ing of a right acquired by adverse user, 
says: ‘Statutes of limitation prescrib- 
ing the time within which an entry 
shall be made into lands, tenements or 
hereditaments, and within which every 
real,~possessory, ancestral, mixed or 
other action for any lands, tenements 
or hereditaments shall be brought, are 
not deemed to comprehend in terms 
and within their purview the right now 
under consideration ; but, upon the 
wise principle of such statutes, and in 
analogy to them, to quiet men’s pos- 
session, and to put an end and fix a 
limit to strife, arule is established that, 
after the lapse of the period mentioned 
in those statutes, a grant will be pre- 


sumed, not, says Lord Mansfield, Cow- ! 


per 215, that in such cases the Court 
really thinks a grant has been made, 
but they presume the fact for the pur- 
pose of and from a principle of quiet- 
ing the possession. The period of 
twenty years is settled in England, ac- 
cording with the time mentioned in the 
statute of 21 Jac. I. Our statute pre- 
scribing a like period, our rule is the 


same.’ This passage is quoted by 


Chancellor Dickerson, in Shreve v. 
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Voorhees, 2 Green's Chancery Rep. 32, 
as a correct expression of the law of 
New Jersey. The same principle was 
adopted by Chancellor Pennington in 
Shields v. Arndt, 3 Green's Ch. R. 247, 
by Chancellor Zabriskie in Carlisle v. 
Cooper, 4 C. E, Green 259, and by the 
Supreme Court in Wood vy. Hurd, 5 
Vroom 91, In the case last cited, Mr. 
Justice Van Syckel, in discussing the 
kindred subject of a dedication to the 
public acquired by user, says that 
“mere acquiescence for twenty years, 
unaccompanied by any act which repels 
the presumption of such intention” (to 
dedicate) “is conclusive evidence of 
abandonment to the public.” 

The owner of the servient tenement 
cannot overcome the presumption of 
right arising from an uninterrupted 
user of twenty years by proof that vo 
grant was in fact made. He may rebnt 
the presumption by contradicting or 
explaining the facts upon which it 
rests; but he cannot overcome it by 
by proof in denial of a grant. He may 
show that the right claimed is one that 
could not be granted away, or that the 
owner of the servient tenement wus 
legally incapable of making, or the 
owner of the dominant tenement inea- 
pable of receiving, such a grant. Roeh- 
dale Canal v. Radcliffe, 18 Q.B. 287; Ell- 
well v. Birmingham Canal, 3H. of L. 
812; Staffordshire Canal v. Birmingham 
Canal, L. R., 1 H. of L. 254; Thorpe v. 
Corwin, Spencer 312. He may explain 
the user or enjoyment by showing that 
it was under permission asked and 
granted; or that it was secret and 
without means of knowledge on his 
part; or that the user was such as to 
be neither physically capable of pre- 
vention nor actionable. Cbharemore v. 
Richards, 7 H. of L. Cas. 349; Webb 
v. Bird, 13 C. B. N. S. 841; 8. ¢, 10 
C. B. N. S. 284; Sturgiss v. Bridge- 
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man, 11 Ch. Div. 852. Butif there be 
neither legal incompetency nor physi- 
cal incapacity, and the user be open 
and notorious, and be such as to be ac- 
tionable or capable of prevention by 
the servient owner, he can only defeat 
the acquisition of the right on the 
ground that the user was contentious, 
or the continuity of the enjoyment was 
interrupted during the period of pre- 
scription. 

[The Judge here cited and discussed 
numerous authorities upor the mean- 
ing of contentious opposition, and es- 
pecially Co. Lit. 113 b. Olney v. Gard- 
ner, 4 M. and W. 497; Bract. fol. 51, 
52; Goddard Easemt. 172; Powell v. 
Bagg, 8 Gray 441; Hoag v. C. & N.W. 
R.R. Co., 90 Ill. 340, 2 Greenleaf Ev., 
§ 539 ; Sargent v. Ballard, 9 Pick. 254- 
5; Arnold v. Stevens, 24 Pick. 112; 
Levett v. Wilson, 3 Burg. 115; Eaton 
v. Swansea Water Works, 17 Q. B. 267; 
Tickle v. Brown, 4 A & E. 369. | 

I have not discovered in any English 
case any intimation that mere denial of 
the right, complaints, remonstrances, 
or prohibitions of user, will be consid- 
ered an interruption of the user of an 
easement, or as indicating that the en- 
joyment of it was contentious. On the 
contrary, whenever the subject has been 
mentioned it has elicited expressions 
of marked disapprobation of such a 
proposition. This is conspicuously ap- 
parent in the opinions of Bayley, J., in 
Cross v. Lewis, 2 B. & C. 689; of Lush, 
J..in Angus v. Dalton, 3 Q. B. Div. 
92 ; and of Thesiger and Cotton, Lords 
Justices, in the same case, as reported 
in 4Q. B. Div., pp. 172-186. Thesi- 
ger, L. J., in considering the nature of 
the evidence which sball contradict, 
explain or rebut the presumption of 
right arising from an uninterrupted 
possession of twenty years, says that 
it is “not sufficient to prove such cir- 
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cumstances as negative an actual as- 
sent on the part of the servient owner, 
or even evidence of dissent short of 
actual interruption or obstruction to 
the enjoyment.” In Augus v. Dalton 
the easement was not such as came 
within the statute 2 and 3 William 4; 
and the case was discussed and decid- 
ed upon the principles of the common 
law, independently of the statutory 
provision. 

Some confusion on the subject has 
arisen from the failure to discriminate 
between negative and affirmative ease- 
ments; negative easements, such as 
easements of light, and of the lateral 
support of buildings, which cannot 
lawfully be interrupted except by acts 
done upon the servient tenement ; and 
affirmative easements, such as ways 
and the overflowing of lands by water, 
which are direct interferences with the 
enjoyment by the servient owner of the 
premises, and may be the subject of 
legal proceedings as well as of physical 
interruption. This distinction is point- 
ed out by the Court in Sturgis v.- 
11 Ch. Div. 852. In 
Angus v. Dalton, the Queen’s Bench 
decided that the negative easement of 
lateral support of buildings could not 
be acquired by prescription, for the 
reason that the owner of the adjoining 


Bridgeman, 


premises had no power to oppose the 
erection of the building and no reason- 
able means of resisting or preventing 
the enjoyment of its lateral support 
from his adjoining lands, But this de- 
cision was overruled in the Court of 
Appeals, Angus v. Dalton, 3 Q. B. Div., 
85; 4id., 162. With respect to such 
an easement there is great force of rea- 
soning in the contention that slight 
acts of dissent should avail to defeat 
the acquisition of a right: for it would 
be unreasonable to compel the owner 
of the adjoining lands to dig down and 














undermine the foundations or to put 
him to legal proceedings quia timet to 
preserve dominion over his property. 
But no such considerations of hardship 
or inconvenience exist when the ease- 
ment is a right of way, which, when- 
ever the right is exercised, is a palpa- 
ble invasion of property and may easily 
be obstructed, or is an easement of 
flooding lands which is really, though 
not technically a disseizin pro tanto, 
and can easily be interrupted. 

The whole doctrine of prescription 
is founded on public policy. It is a 
matter of public interest that title to 
property should not long remain un- 
certain and in dispute. The doctrine 
of prescription conduces in that respect 
to the interest of society, and at the 
same time is promotive of private jus- 
tice by putting an end to and fixing a 
limit to contention and strife. Pro- 
tests and mere denials of right are evi- 
dence’that the right is in dispute, as 
distinguished from a contested right. 
If such protests and denials, unaccom- 
panied by an act which in law amounts 
to a disturbance and is actionable as 
such, be permitted to put the right in 
abeyance, the policy of the law will be 
defexted, and prescriptive rights be 
placed upon the most unstable of 
foundations. Suppose an easement is 
enjoyed, say for thirty years. If after 
such continuance of enjuyment the 
right may be overthrown by proof of 
protests and mere denials of the right, 
uttered at some remote but serviceable 
time during that period, it is manifest 
that a right held by so uncertain a 
tenure will be of little value. If the 


easement has been interrupted by any 
act which places the owner of it in a 
position to sue and settle his right, if 
he chooses to postpone its vindication 
until witnesses are dead or the facts 
have faded from recollection, he has 
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his own folly and supineness to which 
to lay the blame. But if by the mere 
protests and denials of his adversary, 
his right may be defeated, he will be 
placed at an unconscionable disadvan- 
tage. He can neither sue and estab- 
lish his right, nor can he have the ad- 
vantage usually derived from a long 
enjoyment in quieting titles. 

Protests and remonstrances by the 
owner of the servient tenement against 
the use of the easement, rather add to 
the strength of the claim of a prescrip- 
tive right; for a holding in defiance of 
such expostulations is demonstrative 
proof that the enjoyment is under a 
claim of right hostile and adverse, and 
if they be not accompanied by acts 
amounting to a disturbance of the 
right in a legal sense, they are no in- 
terruption or obstruction to the enjoy- 
ment. 

The instructions of the Judge were 
erroneous in this respect. The jury 
should have been told that a continu- 
ous enjoyment under a claim of right 
for twenty years, not obstructed by 
some sueable act, and having the other 
qualities of an adverse user, confers an 
indefeasible right. It is said that the 
instruction was given in view of evi- 
dence tending to show interruptions in 
fact of the right, and therefore the 
error is harmless. As the judgment 
will be reversed on other grounds, and 
the case may be retried, we prefer not 
to discuss the evidence at this time. 

On the two exceptions considered 
here we think the judgment should be 
reversed. 

Exception was also taken to the 
charge of the Judge refusing to ex- 
clude from the damages such as accrued 
during the term for which the plaintiff’s 
premises were demised to other per- 
sons. The lease is dated June 2, 1875. 
On the theory on which the plaintiff is 
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entitled to an action for his injury, if 
the taking of bis water rigbts was be- 
fore tle lease was made, the subsequent 
demise was totally In 
1875, when the dam to its present 
height was made permanent, if not be- 
fore, there was indisputably a taking 
pro tanto. How early in 1875 this 
was effected does not distinctly appear. 
If on a retrial it shall appear that the 
taking was after the rights of the ten- 


immaterial, 


ant accrued, so much of the damages 


as represent the tenants injury can be 
excluded. 

The other exceptions have been ex- 
amined. It is sufficient to say that we 
find them without any legal support. 


Notr.—[Prepared by Judge Depue.] Since 
this opinion was prepared, the case of Angus 
v. Dalton has been decided in the House of 
Lords, and the decision of the Court of Ap- 
peals was affirmed. 

The appeal was heard in the presence of 
Potiock, B., Freup, Linpizy, Manisry, 
Loprgs, Fry and Bowen, JJ. 

Pouxiock, B , speaking of the language used 
by Lush, J., in his ruling at the trial of the 
case, viz: ‘‘I think it has become absolute 
law that, where a building has stood for twen- 
ty years supported by adjacent soil, it has ac- 
quired a right to the support of the soil,” 
says: ‘‘On behalf of the plaintiff it was argued 
before your Lordships that this must be taken 
as a rule of law not resting upon fiction or 
upon implied grant, but asa right of property, 
namely, an enjoyment of support which after 
twenty years becomes indefeasible in the same 
manner as the occupier of land may, by bare 
possession for a sufficient period of time, ac- 
quire a good title, and further, that the right 
which is acquired by the plaintiff as attaching 
to his house is a right which restricts his neigh- 
bor, not from using or moving his own land, 
but from so using or moving it as to injure 
the plaintiff's house. The proposition thus 
asserted appears to me to put the right of the 
plaintiff upon a reasonable foundation and, if 
affirmed by your Lordships, it would lay down 
an intelligible rule of law, freed from difficulties 
which obviously present themselves whenever, 
with a view consistently to uphold what after 
all is merely technical, it has been endeavored 
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to rest the right in question upon a supposed 
actual grant which has been lost, or upon the 
production of evidence, great or small in de- 
gree, tending to show a supposed de facto ac- 
quiesence in the building of the house by the 
neighbor whose land supports it, either of 
which involves a supposition so improbable as 
to make it repugnant to good sense, and there- 
fore one upon which it is most undesirable 
that judges and juries should act.” Speaking 
further with respect to the right gained by 
prescription for ancient lights, he said: ‘“T'wo 
observations, however, with regard to the case 
of lights have some bearing upon the present 
question. It is said that no right can ever be 
gained except where the owner of the servient 
tenement could prevent the act done by the 
owner of the dominant tenement whereby the 
right is alleged to have been acquired, or could 
have brought an action in respect of it, and 
that it is the forbearing to interfere with the 
exercise of the right, or to bring an action in. 
respect of it, which leads to the inference of 
acquiescence, whence an implied grant may be 
presumed. In cases of affirmative easements, 
such as the user of a footpath, this is undoubt- 
edly true.” Further on in his opinion he also 
says: ‘*The presumption arising from twenty 
years’ enjoyment cannot, no doubt, be treated 
as conclusive, that is, as a presumptio juris et 
de jure which is not to be rebutted by evidence ; . 
it is conclusive only when the evidence of en-. 


joyment is uncontradicted and unexplained, 
*x** * * 


Frexip, J., in his opinion says: ‘‘If he” 
(i. e., the owner of theservient tenement) ‘‘ do 
not, by some act of interruption, prevent it, 
the open continuance of this enjoyment by the 
adjoining owner for the requisite period of 
time, makes the building or windows to be 
‘ancient,’ and converts the de facto enjoy- 
ment into a right, an injury to which thence- 
forth by any use of the neighbour’s land is an 
actionable wrong. Interruption of the enjoy- 
ment is the only mode by which the acquisi- 
tion of this right can be prevented; nothing 
short of it is of any avail, and no actual assent 
is acquired to convert the lawful enjoyment 
into a right. * * * It is, however, clear that 
where the surface and subjacent strata have 
been divided horizontally into separate tene- 
ments, a house built by the owner of the sur. 
face, and which has de facto enjoyed the sup- 
port of the subjacent minerals for more than 
twenty years, has acquired the right of sup- 
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port of that mineral, unless, as in Borrebotham 
v. Wilson, 8 H. L. C. 348, there is evidence to 
the contrary ; and in Partridge v. Scott, 3 M. 
and W. 220, the right would have been ex- 
tended by the Court of Exchequer to lateral 
support if the enjoyment there known had 
existed for twenty years. But what power has 
the servient owner in these cases to ‘‘ pro- 
hibit ” otherwise than by actual interruption of 
the de facto enjoyment ; he cannot prevent the 
building ; he cannot bring any action in respect 
of it; he can do nothing but interrupt the en- 
joyment.” 

Linvizy, J., said: ‘‘ The theory of an im- 
plied grant was invented as a means to an end. 
It afforded a technical common law reason for 
not disturbing a long continued open enjoy- 
ment.... I feela difficulty in saying that 
acquiescence on the part of the defendant is 
essential to the acquisition by the plaintiff of 
a right to support. No one can be properly 
said to acquiesce in what he cannot prevent; 
and it rarely happens that the use of land for 
laterai support can be practically prevented. 
Express dissent, i. e., an express protest, 
would no doubt negative assent ; and if acqui- 


escence by the owner of the servient tenement 
is essentifil to the acquisition of a right to lat- 
eral support, a protest by him ought to be 


sufficient to prevent its acquisition. But I can 
find no trace of any authority to the effect that 
a protest would suffice for that purpose in this 
case any more than in other cases more or less 
similar. * * * The only way in which I can 
reconcile the authorities on this subject is to 
hold that a right to lateral support can be ac- 
quired in modern times by an open uninter- 
rupted enjoyment for twenty years, and that 
if such an enjoyment is proved the right will 
be acquired as against an owner in fee of the 
servient tenement, unless he can show that the 
enjoyment has been on terms which exclude 
the acquisition. Whether he has assented or 
not, even if he has dissented, appears to me 
immaterial, unless he has disturbed the con- 
tinued enjoyment necessary to the acquisition 
of the right.” 

Manisty, J., said: ‘‘ Assuming the right 
claimed to be a right of property such as I 
have endeavored to show it is, and that in the 
absence of any evidence to the contrary the 
law presumes it to have been acquired by an- 
interrupted enjoyment for twenty years and 
upwards, the question arises how may the con- 
trary be proved. To this I answer, by evi- 


11 





81 


dence explanatory of the user, showing affirma- 
tively that the owner of the buildings holds 
his property subject to the right of the owner 
of the subjacent or adjacent soil to take away 
the support. * * * If the presumption be 
one of law, it follows that neither positive 
acquiescence, nor a grant of support as a mat- 
ter of fact, by the owner of the neighboring 
soil is requisite for the acquisition of the right 
in question. Ifthe view I take of the case be 
correct, then the long recognized right of the 
owner of an ancient house to enjoy it free 
from interruption by his neighbour will be 
preserved, and it will henceforth be based 
upon fact and a sound principle of law, instead 
of, as heretofore, upon fiction and unseemly 
verdicts of juries.” 


In delivering the judgment of the Court, 
Lorp Sevporne, L. C., said: ‘*The policy 
and purpose of the law on which both pre- 
scription and the presumptions which have 
supplied its place, when length of possession 
has been less than immemorial, rest. would be 
defeated, or rendered very insecure, if excep- 
tions to it were admitted on such grounds as 
that particular servitude (capable of a lawful 
origin) is negative rather than positive; or 
that the inchoate enjoyment of it before it has 
matured into a right is not an actionable 
wrong; or that resistance to or interruption of 
it may not be conveniently practicable. I as- 
sume, for the present purpose, that a man who 
places on his own land, where it adjoins that 
of his neighbour, a weight which increases its 
pressure upon his neighbour’s land, is not 
thereby guilty of an actionable wrong. If 
this be so, the reason probably is that the act 
is lawfully done upon his own land, and that 
the owner of the adjoining land suffers no 
actual or appreciable damage from the in- 
creased amount of pressure which it has to 
bear, except so far as the continuance of that 
pressure, if uninterrupted, may tend to ripen 
into a right, and so to enlarge the servitude to 
which this land was previously subject. But 
against this he has his own remedy, if he 
chooses to prevent and interrupt it. That 
power of resistance by interruption does and 
must in all such cases exist, otherwise no ques- 
tion like the present could arise. It is true 
that in some cases (of which the present is an 
example) a man acting with a reasonable re- 
gard to his own interest would never exercise 
it for the mere purpose of preventing his 
neighbor from enlarging or extending such a 
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servitude. But, on the other hand, it would 
not be reasonably consistent with the policy of 
the law in favor of possessory titles, that they 
should depend, in each particular case, upon 
the greater or less facility or difficulty, con- 
venience or inconvenience, of practically in- 
terrupting them. They can always be inter- 
rupted (and that without difficulty or incon- 
venience), when a man wishes, and finds it for 
his interest to make such a use of his own land 
as will have that effect. So long as it does 
not suit his purpose or his interest to do this, 
the law which allows a servitude to be estab- 
lished or enlarged by long and open enjoy- 
ment, against one whose preponderating in- 
terest it has been to be passive during the 
whole time necessary for its acquisition, seems 
more reasonable and more consistent with pub- 
lic convenience and natural equity, than one 
which would enable him at any distance of 
time, whenever his views of his own interest 
may have undergone a change, to destroy the 
fruits of his neighbour's diligence, industry 
and expenditure.” 

Lorp Penzance said: “In all the cases in 
which lapse of time is held to stand in the way 
of the assertion of rights attaching to the own- 
ership of property, it is not the lapse of time 
itself which so operates but the inferences 
which are reasonably drawn from the continu- 
ous existence of a given state of things during 
that period of time. These inferences are in- 
ferences of acquiescence or consent, and they 
are drawn from the fact that the person against 
whom the right is claimed has for a length of 
time failed to interrupt or prevent an enjoy- 
ment by his neighbour which he might have 
interrupted had he so pleased. The defend- 
ant’s power of interruption therefore, in my 
opinion, means something very different from 
the mere physical possibility of interrupting. 
It involves knowledge that the necessity for 
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support existed, and the possibility of with- 
drawing that support without the expenditure 
of so much labour or money, or the incurring 
of so much loss or damage, as a man could not 
reasonably be expected to incur.” 

Lorp Buacksurn said: ‘‘I cannot agree 
that the only principle on which enjoyment 
could give the owner of property a prescrip- 
tive right over a neighbour’s land exceeding 
what would, of common right, belong to the 
owner of that property, was acquiescence on 
the part of the neighbour. Nor even that it is 
the chief principle. In general such enlarged 
rights are of such a nature that those over 
whose property they are enjoyed could in the 
beginning have stopped them; and a failure 
to stop them is evidence of acquiescence and 
may afford a ground for finding that there 
was an actual assent, but that is, in many if 
not in all cases, a fiction ; there is seldom a 
real assent. But no doubt a failure to inter- 
rupt, when there is power to do so, may well 
be called laches, and it seems far less hard to 
say that for the public good and for the 
quieting of titles enjoyment for a prescribed 
time shall bar the true owner when the true 
owner has been guilty of laches, than to say 
that for the public good the true owner shall 
lose his rights, if he has not exercised them 
during the prescribed period, wirether there 
has been laches or not; but there is not much .- 
hardship. Presumably such rights if not ex- 
ercised are not of much value, and though 
sometimes they are, ‘ad ea que frequentius ac- 
cidunt juraadaptantur.’ This ground of ac. 
quiescence or laches is often spoken of as if 
it were the only ground on which prescription 
was or could be founded. But I think the 
weight of authority, both in this country and 
in other systems of jurisprudence, shows that 
the principle on which prescription is found- 
ed is more extensive.” 


CASES BEFORE THE INFERIOR COURTS. 


PASSAIC ORPHANS’ COURT. 


WILL—UNDUE INFLUENCE. 


[Filed February 10, 1882. | 
Held, That under the circumstances of the 


case, clear proof is required to dissipate the 

presumption of fraud, or undue influence 

which would naturally arise. 

On the application to admit to pro- 
bate a certain writing purporting to be 
the will of Sarah P. Dale, deceased. 
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Mr. J. 8. Barkalow and Mr. J. D. 
Bedle for caveator, Frederick S. Dale. 

Mr. H. Wallis and Mr. J. D. Linn 
for proponent. 

Drxon, P. J.: This instrument was 
executed by Mrs. Dale in due form, on 
April 28th, 1880, 

We do not think that at the time this 
instrument was framed the testatrix was 
incapable of making a valid will if left 
to herself, but we think that her mind 
was disturbed and enfeebled by dis. 
ease and made liable to alterations and 
perversions of feeling scarcely consist- 
ent with normal and mental soundness 
and this will is the outcome of one of 
these abnormal conditions, aggravated 
and operated upon unfairly by the in- 
fluence of the chief beneficiary under 
it. 

We are led to this conclusion mainly 
by the following considerations, which 
appear to us to be warranted by the ev- 
idence ;- 

The will was executed within a week 
of Mrs. Dale’s final lapse into uncon- 
sciousness ; several weeks after a prior 
lapse of similar character, induced 
by the steady progress of a disease, 
which for years had been undermining 
her power. 

Shortly before this instrument was 
drafted her affection towards her son 
Frederick was such as is usual from 
mother to son; the claims of her only 
children, Nelson and Frederick, upon 
her bounty whether their dutifulness to 
her or their pecuniary circumstances be 
considered, were not dissimilar, and 
her testamentary purpose was to make 
an equitable division of her property 
between them. 

At this time in the sale of machinery 
by Mrs. Dale to Frederick there arose 
a misunderstanding, which, in a rea- 
sonable mind, could have occasioned at 
most only a temporary irritation. Mrs. 





Dale was then living with Nelson, 
whose feelings towards his brother 
were, and long had been, most unfriend- 
ly, and he of course took part with her 
in the existing disagreement. Here 
the making of Mrs. Dale's will was 
broached and at length in an enterview 
between her and Nelson alone, when 
she was too illto sit up, instructions 
for it were drafted in Nelson’s hand- 
writing. By these instructions the 
whole of her estate, valued at over 
fifty thousand dollars, was given to Nel- 
son, his wife and children, except two 
thousand dollars, which were to be paid 
to the children of Frederick. Nelson ad- 
mits that this last legacy was increased 
and modified to suit his wishes then 
and there expressed to his mother, and 
it is plain that every other provision 
made must have accorded with his de- 
sires. These instructiuns were after- 
wards substantially embodied in legal 


|form and became the will now pro- 


pounded. The will was executed after 
Mrs. Dale had temporarily left Nelson’s 
house and gone to visit mutual friends, 
but in every step leading up to its ex- 
ecution, Nelson’s agency appears, and 
a wish for an additional executor, ex- 
pressed by Mrs. Dale in a letter to 
Nelson after their separation, was aban- 
doned by her on Nelson’s objections, 
so that there is no room to doubt that 
this instrument accords with Nelson's 
purposes, concerning his mother’s es- 
tate as fully and exactly as if his con- 
trol over its terms had been absolute. 

While the framing of the will was in 
progress Frederick was excluded from 
visiting his mother by members of Nel- 
son's family, and with his knowledge, 
whether at Mrs. Dale's request or not is 
scarcely important, since the influences 
which could induce her to disinherit 
her son could also induce her to request 
his exclusion from her presence. 
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So that we have in this case a testa- 
trix of enfeebled mind abandoning a 
natural testamentary purpose for an 
unnatural under 
where she was most likely to be sub- 
jected to the influence of the chief ben- 
eficiary, where that influence was sure, 


one circumstances 


if successfully exerted, to produce the 
present unnatural disposition, where it 
affirmatively appears that that influence 
did produce the clause in the will in 
which, a priori, there was least reason 
to suspect it, and where the disinher- 
ited son of the testatrix was excluded, 
by the beneficiary, from intercourse 
with her and kept in ignorance of the 
contemplated scheme. 

Such a case is one which we think 
requires clear proof to dissipate the pre- 
sumption of fraud or undue influence 
which naturally arise. 

The proponent alleges three causes 
as legitimately accounting for this inef- 
ficious will. 

First.—The dispute in the sale of 
machinery before mentioned. This in- 
volved a few hundred dollars only in a 
purchase of twenty thousand dollars 
worth of property. Mrs. Dale’s coun- 
sel advised her that she had no right 
to the claim she was making against 
Frederick, and yet Frederick yielded to 
that claim in part and it was settled. 
This cause is utterly inadequate to the 
result ascribed. 

Second.—It is said that the machin- 
ery sold by Mrs. Dale to Frederick for 
twenty thousand dollars was worth so 
much more that she regarded it as an 
advancement of his share in her estate. 
This evidence is clear that it is not 
worth more, and there is no reliable 
evidence that she thought it was worth 
more. 

Third.—It is stated that Mrs. Dale 
looked upon Frederick as able to make 
his own way in the world, but consider- 
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ed Nelson as inefficient and incapable 
of so doing. But it is strange that this 
view of her son's abilities bad never be- 
fore engendered such testamentary 
purposes as are now disclosed, and the 
will itself by putting the whole estate 
substantially in Nelson's management, 
as one of the executors, as sole trustee 
and as principal beneficiary, indicates 
that she did not distrust his capacity. 

These hypotheses, therefore, seem 
not at all sv probable a method of ac- 
counting for this will as is the view we 
take that it is the result of undue in- 
fluence operating upon a feeble and 
distorted mind. These suggestions 
may have been the means through 
which that influence was exerted, but 
the influence was after all the efficient 
cause, we think, of the effeet produced. 

Nor does Nelson's denial countervail 
the probative force of the admitted ei: - 
cumstances, for not only is be, as a 
witness, liable to the imputation of 
bias throngh both his self-interest and 
his enmity to the caveator, but his . 
mode of testifying under cross exami- 
nation is not such as to inspire confi- 
dence. 

It is our judgment that this will 
should not be admitted to probate. 


G. 


PASSAIC QUARTER SES- 
SIONS. 


ASSAULT WITH INTENT TO KILL 
—ASSAULT BY NEGLIGENCE. 


The State v. Wolfe. 
[Feb. 9, 1882.] 

(Reported by Francis Scott, Esq., of Paterson.) 

This was the trial of an indictment 
against John H. Wolfe, of Jersey City, 
for the shooting of Melinda Jacobus, 
bis sweetheart, at her residence, in 
Peru, Passaic County, on the 23d day 
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of October last. The indictment con- 
tained two counts. The first count 
charged defendant with shooting Miss 
Jacobus with a loaded gun, with intent 
to kill. 
fendant with atrocious assault and bat- 
tery. The jury brought in a verdict of 
simple assault and battery. The evi- 
dence disclosed the facts that Wolfe, 
while on a visit, at the time and place 


The second count charged de- 


above mentioned, carelessly took up a 


gun, which was standing in a corner of 
the room, not knowing it was loaded 
but not seeking to know it, and point- 
ing the gun at Miss Jacobus, discharg- 
ed its contents into her body. The 
shot, at the time, was thought fatal, 
but she miraculously recovered. The 
tender relations of the parties showed 
that the gun was picked up in mere 
thoughtlessness, there being no intent 
to do injury. The prosecutor, there- 
fore, in summing up, virtually aband- 
oned the first count and devoted his 
attention to the second count. He 
cited many cases where the mere neg- 
ligent handling of dangerous weapons, 
there being no intent to do injury, had 
resulted in the death of the victim. In 
all these cases the defendant was held 
guilty of manslaughter, but the prose- 
cutor stated that a careful examina- 
tion had failed tu discover any adjudg- 
ed case of this class of cases, when neg- 
ligence only existed, where the injury 
was not fatal, with one exception to 
wit: The Commonwealth v. McLaugh- 
hin, 5 Allen Mass, page 507. In this 
case the charge of the court below was 
sustained. The part of the charge 
quoted, being as follows: ‘If the de- 
fendant fired the pistol at Blodgett, 
not knowing or caring whether it was 
loaded, the jury in applying the prin- 
ciple, that every person may be pre- 
sumed to intend the natural and ordi- 
nary consequences of his acts, would 
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not be authorized to find an intent to 
kill from that fact alone ; but if the pis- 
tol being loaded and capped was fired 
by the defendant, he not knowing, but 
not seeking to know, whether the pis- 
tol was loaded, he might be convicted 
of assanit and battery.” Besides this 
case, the prosecutor cited from Steph- 
en's Digest of Criminal Law, that 
author's opinion, in the absence of any 
adjudged case, as the author states in 
a note, to the effect of the instance 
above recited, 

The defence seemed to be confined 
to showing the absence of any intent 
to do injury. 

Mr, Eugene Stevenson for the State. 

Mr. W. F. Daly for defence. 

Wooprvrr, J., laid down the follow- 
ing principles: ‘No one can tell what 
passes in the mind of another abso- 
lutely. The intent can only be infer 
red from the acts and words of the 
party. The general rule of law is: 
If the natural consequence of his act 
would be the death of another, a jury 
may fairly infer, from the act, that it 
was done with intent to kill such other 
person, The law presumes that a man 
intended the result which naturally 
followed the means voluntarily used by 
him. Homicide by accident is where 
a man doing a lawful act, without in- 
tention to do bodily harm to anyone, 
and using proper caution to prevent 
danger, unfortunately happens to kill 
another. In such case it is excusable, 
-For example where in sports, as in 
fencing, one is killed by accident. But 
if dangerous weapons are used in such 
sports, and there is negligence, in their 
use, it may amount to manslaughter. 
In this latter case if death does not en- 
sue, it is simply assault and battery. 

To reduce killing from murder to 
excusable homicide, the act must not 





only be lawful or innocent, but it must 





be done in a proper manner, and with 
due caution to prevent mischief. As 
in case of correction of a child, with a 
proper instrument of punishment by a 
parent, it is justifiable; but if with a 
cudgel or other thing not likely to kill, 
it will be manslaughter ; if with a dan- 
gerous weapon likely to kill or maim, 
regard being had to the age and 
strength of the party, it will be mur- 
der. Before a man deals with a gun 
or pistol, as if it were not loaded, it is 
incumbent on him to ascertain whether 
it is so or not ; and if he does not use a 
reasonable caution in this respect and 
afterwards, upon pulling the trigger, it 
unexpectedly explode and kill a person, 
it will be manslaughter. A party whose 
negligence causes the death of another 
is responsible, whether the business he 
was engaged in be legal or illegal. If 
it was illegal as shooting at a chicken 
or duck, for the purpose of stealing it, 
and he kills a human being it is mur- 
der. If the business was legal, as in 
case of a physician, or apothecary, or 





manufacturers having charge of chil- 
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dren, it is manslaughter. Homicide by 
misadventure, or excusable killing of a 
man, requires three things. 1. There 
must have been no intention to do 
harm. 2. Proper precaution must have 
been taken to avoid mischief. 3. The 
act must have been lawful. 

If a person point a loaded gnn at 
another, at a distance within reach, 
and while so pointed, he deliberately 
pulls the trigger and sends the con- 
tents, shotballs or other material nat- 
urally tending to destroy life, into the 
body of another and wounds him or 
her, he is guilty of an atrocious assault 
and battery, if the party do not die 
from the effects of it. 

If without using such precaution, as 
a reasonable person would use, to as- 
certain whether a gun is loaded or not, 
befure he handles it, by his careless- 
ness, when he has it pointed towards a 
person, he causes the same to go off, 
and it wounds him or her, he is, in law, 
guilty of an atrocious assault and bat- 
tery. : 





NEW JERSEY SUPREME COURT. 


ESCAPED CONVICT—TERM OF IM- 
PRISONMENT. 


Ex parte Edwards. 
(January, 1882.] 

A convict, escaped and recaptured, cannot | 
have credit for the time during which he 
was at large on the term of imprisonment 
for which he was sentenced. 

Habeas corpus. The opinion states 
the case. 

Van Sycxer, J.: The return to the 
writ of habeas corpus shows that Geo. 

W. Edwards was convicted in the Mid- 





dlesex Oyer and Terminer of breaking 


and entering, and sentenced, December 
27, 1871, to be confined in the state 
prison at hard labor for the term of ten 
years ; that on the same day he was de- 
livered into the custody of the keeper 
of the prison, and escaped therefrom 
on the 4th day September, 1872; that 
he remained at large until January 9, 
1880, when he was returned to the cus. 
tody of thé keeper, and has since been 
in confinement. If there had been no. 
escape the defendant would have been 
in actual confinement for the full term 
of ten years on the 27th day of Decem- 
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ber, 1881. The defendant insists that 
notwithstanding the fact that be was 
at large for more than seven years, he 
is entitled to his discharge as if he had 
served the full term of his sentence at 
hard labor. The question of law invulv- 
ed in the case is presented by demurrer 
to the sufficiency of the return to the 
writ of habeas corpus, and therefore 
the facts set out in the return must on 
this argument be considered as admit- 
ted. In the consideration of this ques- 
tion, which is a new one in this state, 
I have been greatly aided by the 
able discussion of counsel. ‘The case 
must be settled on common-law prin- 
ciples, no statutory provision applica 
ble to it existing in this state. 

The judgment of the law was that 
the prisoner should be committed to 
the state prison at hard labor for the 
term of ten years. That judgment has 


not been executed; it is in full force, 


unreserved and impending over the 
prisoner unless it has spent its force by 
mere lapse of time. Having been at 
large for over seven years, the prisoner 
has not been imprisoned at hard labor 
for the term of ten years at the expira- 
tion of that time from the rendition of 
sentences. He will not have borne the 
prescribed punishment until he has re- 
mained in custody after the expiration 
of that time for a period equal to that 
during which he bas been at liberty. 
The essential part of the sentence is 
the punishment, which is graduated 
according to the character of the crime, 
and is measured not with reference to 
the time at which it is to be borne, but 
by the extent and kind of punishment 
imposed, % 

The terms of the judgment cannot 
be satisfied except by the service of the 
prisoner for the specified time at hard 
labor. The judgment of the law has 
hitherto been successfully resisted, and 
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the punishment denounced against his 
offense evaded by the commission of 
a further crime by the prisoner, and 
unless the common law is impotent to 
command obedience to its sentence, the 
prisoner must be restrained of his lib- 
erty until the full measure of the pen- 
alty of his crime has been submitted to. 
The right to impose sentence neces- 
sarily implies the right and power to 
execute and enforce it, and if in this 
instance there is an inherent defect in 
the common law, the burden rests upon 
the prisoner to establish it. 

It is not a sufficient answer to say 
that the prison breach is punishable 
for that is a distinct offense, for which 
an appropriate punishment is provided. 
In the absence of remedial legislation 
the prisoner could not, upon conviction 
of the escape, be adjudged, in punish- 
ment for it, to serve out the remainder 
of the prior sentence. The punishment 
of the latter offense is not in fact or in 
contemplation of law an execution of 
the judgment of the law for the origi- 
nal crime; after the penalty for the 
prison breach was submitted to, the 
original crime would still be unpun- 
ished. 

The provision in our Constitution 
that no person shall be held to answer 
for a crime unless upon presentment 
or indictment of a grand jury, is in- 
voked in aid of the relator, and it is 
insisted that he is entitled to tue usual 
form of trial to determine whether he 
has been guilty of escaping. The pro- 
vision in the organic law shields the 
citizen from trial and conviction for an 
alleged crime except in the designated 
mode. If this were an attempt to con- 
vict Edwards of breaking jail the point 
would be well taken. The proceeding 
is not a trial for the original offense 
nor for the crime of escaping, and in 
virtue of it no adjudication can be 
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made that he is guilty of prison breach, 
nor can any punishment te imposed 
upon him for such offense. The single 
question is whether he has been incar- 
cerated forthe term adjudged ; whether 
he has served at hard labor for the 
requisite pe:iod. There can be no 
more difficulty in determining this 
question of fact in the habeas corpus 
proceeding than there would be in es- 
tablishing the identity of the prisoner 
when after the escape he is recaptured 
before the time had run. 

In Rex v. O'Key, 1 Levinez 61, 
where the defendants had been recap- 
tured after conviction for treason and 
escaped, it is said: ‘ Whereupon they 


pleaded that they were not the persons, 
and issue was taken thereon, and a jury 
returned immediately to try it, which 
was done, and they were not permitted 
to challenge peremptorily, for they are 
not now tried for treason but only of 


the identity of the person.” 
, The English courts have found no 
obstacle in the way of executing a pris- 


over when he has escaped after sen-. 


tence and remained at large beyond the 
time fixed for execution. 

In 1716 Charles Ratcliffe, after con- 
viction and sentence to death for trea- 
son escaped from prison and went to 
France. About thirty years afterwards 
he was brought before the King’sBench, 
when his identity was established and 
he was afterward beheaded. Jez v. 
Ratcliffe, 18 Howell's St. Tr. 429; Rex 
v. Ratcliffe, 1 Wilson 450; Rez v. 
Harris, 1 Ld. Raym. 482. 

Ihave been unable to find a case in 
Englan.! where the precise question in- 
volved in this case has been raised, but 
no inference against the power of the 
English courts to remand a prisoner 
until he has served his full term of im- 
prisonment can arise from the fact that 
it does not appear to have been chal- 
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lenged. It does not appear that the 
time at which the punishment is under- 
gone is any more of the essence of a 
sentence to imprisonment than it is of 
a sentence to the death penalty. In 
the latter case the practice is unques- 
tioned in this state, where the day fix- 
ed for the execution has passed, by 
reason of proceedings for review, the 
court will order execution of the form- 
er judgment. The punishment is re- 
garded as the substance of the judg- 
ment, which is not to be evaded because 
not undergone at the time specified. 

Lord Hale says: “If a prisoner, for 
felony, be in jail and escape, and the 
jailor pursue after bim, he may take 
him seven years after, though he were 
out of view.” Again, “If a felon es- 
cape out of the jail by negligence, 
though the jailor be fined for it, be 
may retake the felon at any time »fter, 
for the felon shall not take advantage 
of his own wrong or of the jailor’s pun- 
ishment.” 1 Hale's P. C. 602; 1 Rus- 
sell 421. 

By an act passed in this state in 
1881, a writ of error in all cases not 
capital operates as a stay of sentence. 
A writ of error will not lie until judg- 
ment is passed, and therefore if time is 
an essential part of the sentence, it is 
within the power of the criminal, by 
suing out a writ of error, to escape 
punishment for such part of the time 
as runs pending the determination of 
the writ. 

The view I have taken is supported 
by the adjudged cases in this country. 

In Cleek v. Commonwealth, 21 Gratt. 
777, the defendant was sentenced to 
imprisonment for ten months, com- 
mencing July 13, 1870. He escaped 
September 21, 1870, and was not ap- 
prehended until January 14, 1871. He 
sued outa writ of habeas corpus, but 
the court refused to discharge him, 
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holding that he must bear the full meas- 
ure of imprisonment imposed. 

In State v. Dockerham, 2 Ired. 204, 
the prisoner, in September, 1841, was 
sentenced to two months’ imprison- 
ment from and after the first day of 
November then next, but was not com 
mitted. At the spring term of 1842 
the solicitor for the state moved that 
the defendant be taken into custody 
and the sentence carried into effect. 
The objection was raised that the time 
having elapsed for which the defendant 
was sentenced without any fault of his 
own, the court had no power to im- 
prison him. The objection was over- 
ruled, and an order entered that the 
judgment be executed. On appeal the 
Supreme Court, in affirming the order, 
said “ that the time at which a sentence 
shall be carried into execution forms 
no part of the judgment of the court. 
The judgment is the penalty of the 
law as declared by the court. while the 
direction with respect to the time of 
carrying it into effect is in the nature of 
an award of execution.” 

The defendant in Ex parte Clifford, 
29 Ind. 106, was sentenced September 
13, 1862, to three years in state prison. 
January 9, 1863, he escaped and re- 
mained at large until April 4, 1867, at 
which time he was recaptured. Being 
brought up on habeas corpus his dis- 
charge was refused. A statute of that 
state authorized the arrest of an es- 
caped prisoner, and his detention until 
tried for the escape. The Supreme 
Court, on appeal, held that it did not 
require legislation to authorize recap- 
ture of an escaped prisoner, and his 
confinement until he served out his full 
sentence; that the statute was not in- 
tended to change the common-law rule 
in regard to the capture of felons, but 
simply to authorize the farther holding 
after the sentence of the law had been 
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fulfilled, not evaded, until opportunity 
was given for prosecution for escape. 

The Massachusetts Supreme Court 
has taken the same view of the law in 
Dolan’s case, 1 Mass. 219, where the 
prisoner asked to be discharged on the 
ground that the term for which he was 
committed had expired by lapse of 
time, although the period of his actual 
imprisonment was less than that for 
which he was sentenced by reason of 
his escape and absence from custody for 
& year. 

The court, without reference to the 
statute law, declared that the sentence 
of the law is to be satisfied only by the 
acutal suffering of the imprisonment 
imposed, unless remitted by death or 
some legal authority, that expiration of 
time without imprisonment was in no. 
sense an execution of sentence. 

Hallan v. Hopkins, 21 Kans. 638, is 
a well-considered case. There the 
prisoner was sentenced to the peniten- 
tiary for the period of three years from 
the 19th day of September, 1874, and 
the next day after the sentence, and 
before his incarceration in the peniten- 
tiary, he escaped from custody, and 
was not rearrested until May. 1878, 
when he was taken to prison under the 
original sentence. The defendant hav- 
ing sued out a writ of habeas corpus to 
test the legality of his detention, was 
remanded to custody to undergo im. 
prisonment for the full time for which 
he had been sentenced. The Supreme 
Court said that the amount of punish- 
ment prescribed inhered in the sen- 
tence and was the essential part of it, 
while the time at which it was to be 
undergone was comparatively immate- 
rial, and that expiration of time with- 
out imprisonment was in no sense an 
execution of sentence. 

Gross v. Rice, 71 Me. 241, is not in 
conflict with the cases which have been 
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cited. There a statute providing that 
a prisoner should not be discharged 
from state prison until he had remain- 
ed the full term for which he was sen- 
tenced, excluding the time he was kept 
in solitary confinement for violating 
the prison rules, was held to be uncon- 
stitutional onthe ground that it de- 
prived him of liberty without due pro. 
cess Of law. The distinction is appar- 
ent; this was an attempt to impose 
additional punishment upon tbe pris- 
oner for alleged misconduct without a 
formal accusation, or trial, or sentence 
of any court. It was clearly contrary 
to foundation principles to vest a pow- 
er so arbitrary in the warden of the 
prison. The court in giving judgment 
adverted to the Dolan case, and said it 
was governed by a different principle. 

An act passed in this state in 1881 
(p. 13), which applies only to future 
escapes, provides that the person 
escaping may, on recapture, be requir- 
ed to serve out the whole term for 
which he was sentenced, without de- 
ducting the time he shall have been at 
large, and that the record kept by the 
warden of the prison shall be prima 
facie evidence of the time of escape 
and return. 

As to the mode of proof this legisla- 
tion is remedial, but I agree with the 
view of other courts in cases cited, that 
in other respects it is merely declara- 
tory of the common law. That such 
has been the understanding of the 
framers of our statute law concerning 
crimes may be inferred from the fact, 
that the longest term of imprisonment 
that can, under our statute, be imposed 
for breaking prison, is three years. 
The crime by which the prisoner evad- 
ed seven years of service at bard labor 
is punishable by only three years of 
such service. Thus, if his contention 
is right, he becomes favored in the law 
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by the commission of a second crime, 
and is by reason thereof subject to four 
years less of penal servitude than he 
would have been if guilty of the first 
offense only. 

No stable support can be found, in 
reasoning upon general principles, for 
a rule attended by such consequences, 
and I have been unable to find author- 
ity for it in the adjudged cases. 

The facts set out in the return show 
that the prisoner is lawfully held in 
custody. The demurrer is overruled 
with leave to the prisoner to contest 
the truth of the return if be desires to 
do so. 


NOTES OF DECISIONS. 


NEW JERSEY SUPREME COURT. 
{February Term, 1882.} 

Practice — Corporation — A ffidavit 
in Plea—Opening Judgment. Held, 
1. An affidavit to a plea or demurrer 
put in by a corporation is insufficient 
if made by an attorney or agent in the 
suit, unless it shows that the officers of 
the company are absent. 

2. It appearing in this that the de- 
fendant was entitled to be heard on the 
merits, the proceedings were opened to 
let such defence in on the terms of 
letting the judgment and execution 
stand as security. Mc Tague v. Penn. 
and New England R. R. Co. On 
motion to set aside a judgment. Opin- 
ion by Beastey, C. J. 

Married Woman— Bond and War- 
rant—Bankruptcy. This judgment 
was entered against the defendant and 
his wife, and the wife claims that it is 
void against her, because she was a 
married woman when it was signed. 
If the contract is one which a married 
woman may make, a bond and warrant 
given therefor will be valid; the con- 
tract in this case was one upon which 
the wife could be sued and the judg- 
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ment against her is valid. On the 
question of the liability of the husband, 
the court held that it was debt dis- 
charged by his bankruptcy. Rule dis- 
charged, as to wife, with costs: and as 
to the husband, set aside. Haywood 
v. Shreve and wife. On motion to en- 
ter judgment on bond and warrant. 
Opinion by Depuz, J. 

Statute—Repealer. A declaration 
in a general law that all acts or parts 
of acts, whether local, or special, or 
otherwise, inconsistent with its provi- 
sions, are repealed, will repeal incon- 
sistent provisions in prior special acts. 
A special law authorized the township 
of North Brunswick to convey to the 
city of New Brunswick a Poor Farm 
owned by the former and situate with- 
in its limits, and declared that the farm 
should be liable to taxation by the 
township so long as it should be em 
braced within it, and under this law 
the conveyance was made. eld, that 
the legislature could constitutionally 
repeal the act. Mayor, etc., of New 
Brunswick vy. Williamson, Coliector. 
Certiorari to recover taxes of 1878. 
Opinion by Nrxon, J. 

Pollution of Waters—Zaking Pri- 
vate Property—Hvidence. The act 
entitled ‘An act to prevent the wilful 
pollution of the waters of any of the 
creeks, ponds or brooks of the state,” 
approved April 21, 1876, as amended 
by the supplement approved February 
27th, 1880, is designed to probibit the 
pollution of the waters of any creek, 
etc., used to supply any reservoir for 
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distribution for public use. The of- 
fence created by the act is committed 
when offensive matter is deposited in 
such waters, calculated to make them 
impure at the place of deposit, although 
the impurity may not in fact apprecia- 
bly affect the waters when arrived at 
the reservoir. 2. Under such construc- 
tion the act is not within the prohibi- 
tion of the constitution against the 
appropriation of private property for 
public use without compensation. Al- 
though it may limit the beneficial use 
of private property it is not an exer- 
cise of the right of eminent domain, 
but only a police regulation forbidding 
certain specified uses of private prop- 
erty because such uses tend to the 
common injury of the citizens of the 
state, and it is sustainable as a proper 
exercise by the legislative authorities 
of the police power vested in them. 
3. When the question whether evidence 
offered for the defence was admissable 
or not, depended upon what had been 
the course of proof on the part of the 
state ; in order to take advantage of an 
erroneous exclusion of the evidence, 
the bill of exceptions should show that 
such evidence had been given on the 
part of the state as made the evidence 
offered by defence competent. Upon 
a writ of error this court can only look 
at the record and the bills of exception. 
Judgment below affirmed with costs. 
The State v. Francis A. Wheeler and 
Julius H. Wheeler, On error to the 
Essex Oyer and Terminer. Opinion by 
Macaig, J. 
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VARIOUS TOPICS. 


THE CHANCELLOR’S SALARY. 


It is to be regretted that the Gov- 
ernor has thought it necessary to veto 
the bill which provided for the pay- 
ment of a salary of $5,000 to the O1- 
dinary. The office of Chancellor and 
Ordinary requires such hard work and 
demands such extraordinary ability 
that a salary of $15,000 is almost nec- 
essary to command the services of a 
man fully equal to the position. The 
Governor considers the bill unconsti- 
tutional. He says it is in effect a spe- 


cial bill, and is one of those prohibited 
by J 11 of Section VII of the Amended 
Constitution. 

The argument is that, forasmuch as 
it applies only to one certain person, it 
is a private and special bill although it 


is general in form. The reasoning is 
the same as that of the majority of the 
Court in the Kelsey case. It seems to 
us an unnecessarily narrow construc- 
tion of a constitutional provision which 
is restrictive enough at best. Limita- 
tions on the power of the legislature 
ought to be strictly construed. 

‘Paragraph 11 provides that the leg- 
islature shall not pass private, local or 
special laws in any of certain enumer- 
ated cases,and among others, “‘creat- 
ing, increasing or decreasing the per- 
centage or allowance of public officers 
during the term for which said officers 
were elected or appointed ;” and it 
adds: “The legislature shall pass 
general laws providing for the cases 
enumerated above.” It is evidently 
the intention that laws of some kind 
shall be passed in such cases ; yet here 
is a case in which a law which is gene- 
ral in form is held to be invalid because 
it applies only to one person, so that it 





is impossible to pass any law affecting 
the percentage or allowance of this 
public officer during his term of office, 
although this is one of the cases enu- 
merated in which general laws sball be 
passed. 

Another objection made by the Gov- 
ernor to the bill was the expense to the 
state. In answer to this it has been 
suggested that the sum turned in te 
the state treasury from the bills of 
costs in chancery cases is much more 
than half of the sum paid to the two 
vice chancellors and the Chancellor ; 
that the business of the court of chan- 
cery is greater in volume and impor- 
tance than that of the supreme court, 
and brings more money into the treas- 
ury than the supreme court, while the 
salaries of the nine judges amount to 
very much more than those of the 
three equity judges. This may not be 
a good argument, but it is a good reply 
to the argument of expense. 


Tue Governor has vetoed the inno- 
cent looking bill that was passed 
through both houses to prevent the 
Central Railroad from being taken pos- 
session of by capitalists from other 
states. The object in passing the bill 
may have been commendable in the 
eyes of all true Jerseymen, but it is 
always dangerous to pass a bill which 
is general in effect and not merely in 
form for the purpose of attaining a 
special object, and in this case the un- 
expected results are especially bad. 
This bill would give the directors of 
any corporation the power to throw it 
into the hands of its creditors at any 
time, and would allow bondholders to 
convert their bonds into stock at par, 
when the value of the stock might be 











much greater. The Governor seems 
to be justified in saying that it impairs 
the obligation of contracts. 

Tue Governor has granted Robert 
Martin, who was condemned to be hung 
on March 2nd, a reprieve of thirty-six 
days. It is intended to bring the case 
again before the Court of Pardons. 
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There isa general and earnest wish 
that the court may decide to commute 
the sentence. The news of the reprieve 
brought a sense of relief from an im- 
pending horror: the execution of a 
man whom the people cannot bring 
themselves to think morally deserves 
so dreadful a punishment. 





MISCELLANY. 


EXAMINERS’ QUESTIONS. 





The following printed questions were used 
at the last written examination before the 
Supreme Court—February term: 

ATTORNEYS’ QUESTIONS. 

1. What is municipal law as defined by 
Blackstone? Analyze and explain its various 
parts. 

2. Mention the several forms of govern- 
ment as given by Blackstone, and explain 
their respective gdvantages and disadvantages. 

3. What is the difference between constitu- 
tional and statute law? 

4. What are the rules to be observed in the 
construction of statutes? 

5. What are the essential requisites of a 
custom ? 

6. What are the various modes allowed by 
law for redressing private wrongs? Explain 
each one. 

7. What is a court; what courts have we in 
New Jersey; how are they composed; which 
have original and which appellate jurisdiction; 
and what is the jurisdiction of the several 
courts in this State? 

8. Into what classes are actions divided? 
Give examples of each. 

9. What is accord;—arbitration;—award ? 
Can an arbitration be had in New Jersey? If 
so, bow can an award be made, a judgment of 
the Court? 

10. What writs or pleadings may be issued 
and filed, and at what times, in an ordinary 
action at law? 

11. When may a plaintiff demand a specifi- 
cation of defences; how and when must such 
demand be complied with; and, if refused, 
what may be done? 
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12. What must be done under our statute 
to obtain a writ of replevin;—how must the 
writ be executed;—and wuat must the defend- 
ant do to hold the property pending the liti- 
gation ? 

13. What is the writ of capias ad responden- 
dum, and what the writ of capias ad satisfaci- 
endum? State how both or either may issue 
in New Jersey; how executed; the effect of a 
return of ‘‘C. C.” to a capias; and in that con- 
nection define special bail; state how filed, and 
who may be buil. 

14. In av action in which matters of ac- 
count are in controversy, how may the cause 
be tried? State the proceedings in detail. 

15. What are the proceedings incident to 
the collection of a bond with a condition? 
What must the declaration contain, and what 
may be proven on trial? 

16. When may a writ of attachment be is- 
sued, and what are the ordinary proceedings 
on the return of a writ in the justices’ courts 
and in the higher courts? 

17. What are the proceedings to enforce a 
judgment by discovery both at Jaw and in 
equity? 

18. Give proceedings in detail for docket- 
ing in the Supreme Court a judgment obtain- 
ed in a Justice’s Court or the District Courts; 
explain the effect of such proceedings? 

19. Define Equity, and give the grounds of 
equity jurisdiction. 

20. Whatis the routine procedure in the 
foreclosure of a mortgage? 

21. Define a contract. Into what classes 
are they usually divided? Explaio each. 

22. What contracts are affected by the Stat- 
ute of Frauds, and what is declared in regard 
to each one so affected? 
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23. How many classes of agents are there? 
To what extent can an agent of each class 
bind his principal; and what are the rights of 
third parties as to an unknown principal when 
afterwards discovered? 

24. What is a corporation? Mention the 
different kinds of and incidents of each. State 
how they are created and dissolved. 

25. A dies intestate, leaving a widow, twe 
children and four children of a deceased child, 
him surviving. Two thousand dollars had 
been advanced to the deceased child. The 
surplus of his estate was $15,000, all personal 
property. Whatisthe method of distribu- 
tion, and how much will each one receive? 

COUNSELLOR’S QUESTIONS. 

1. Define an incorporeal hereditament, and 
state the ten principal kinds? 

2. What 1s a tenure? 

3. Define an estate in lands, and state what 
three things are to be considered in determin- 
ing the same? 

4, What is an estate of freehold, and how 
are estates of freehold divided? 

5. What effect had the statute ‘‘ de donis” 
upon the conditional fee at common law? 

6. What was an estate in fee tail in its origi- 
nal, as described by Blackstone? 

7. Name and define the three legal estates 
for life? 

8. What is the material distinction between 
a condition in deed and a limitation in law ? 

9. How are estates considered with regard 
to the time of their enjoyment? 

10. What three rules of law are to be ob- 
served in the creation of remainder? 

11. What is a vested, and what a contingent 
remainder ? 

12. What is an executory devise, and in 
what three particulars does it differ from a re. 
mainder? 

13. How is title to things real acquired or 
lost? 

14. What are the common law rules -f 
descent? 

15. Wherein are the common law rules of 
descent changed by the statute of New Jersey? 

16. What is title by purchase, and what five 
titles does it embrace ? 

17. What are the eight requisites of a deed, 
as given by Blackstone? 

18. What are the six original or primary. 
conveyances? 

19. What are the five derivative or second- 
ary conveyances? 





20. What is a use or trust? 


21. To what five species of conveyances did 
the statute of uses give birth? 

22. What is a fine of lands or tenements? 

23. What is a common recovery? 

24, What formalities are necessary in the 
execution of wills by the statute of New Jer- 
sey? 

25. In construing wills and deeds, what ar. 
the general rules as laid down by the courts? 


Examiners: A. V. Schenck, A. A. Clark, 
C. E. Hendrickson, Wm. Gummere, Frank 
Bergen, John Linn. 

RULES FOR WRITTEN EXAMINATIONS. 

1. Examinations will continue, if necessary, 
till 6 o’clock. 

2. Each student on finishing his work will 
fold his papers together (including the ques- 
tions,) endorse them, his full name and ad- 
dress, hand them to the Clerk and leave the 
room. 

3. No n.ember of the class shall leave the 
room and return to it during the examination. 

4. No student shall, during the examination, 
talk or communicate in any way with another, 
or receive assistance from any memoranda or 
other extraneous source. Any infraction of 
this rule will be reported to the Supreme 
Court with recommendation that the student 
be not admitted to the oral examination. 

5. Answers must be written in a plain hand 
and numbered cousecutively to agree with the 
questions. 


IMPROPER INFLUENCE UPON A 
JURY. 


A motion for a new trial was made in the 
Guiteau case on the ground that a newspaper 
had been admitted to the jury room, and was 
found with the autographs of some of the jury 
upon it. But the application was denied. 
Such applications are addressed wholly to the 
discretion of the judge and are not appealable, 
An application of this kind was made to Judge 
Depue after the trial of Benjamin Noyes. It 
was shown that an affidavit had been sent in 
to the jury with the exhibits of the prosecu- 
tion which the judge had expressly ordered 
should not be sent in, and affidavits of two of 
the jurors were presented in which they swore 
that if they had not seen this affidavit among 


the exhibits they would not have agreed toa. . 


conviction, and that this affidavit had been 
discussed by the jury and had been used as an 
argument for conviction, and had had a con 
trolling influence upon their verdict. It was 
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admitted on the motion that the affidavit was 
not in evidence and had been sent in against 
the protest of the prisoner’s counsel and the 
express orders of the court, but Judge Depue 
held that the affidavit ought not to have in- 
fluenced the jury because there was evidence 
in the cause explaining it and that therefore it 
must be presumed that it did not influence 
their verdict, and he refused to grant a new 
trial. We cite this not as a precedent to be 
followed but as an instance of the manner in 
which the discretion of the court may be ex- 
ercised in such cases. 


TRIAL OF JOHN R. K. HEWITT. 


John R. K. Hewitt, a Camden lawyer, was 
tried in the U. 8S. District Court last month for 
charging illegal fees for the collection of a 
pension. The trial began Monday Feb. 20th 
and was continued on Tuesday and Thursday. 
He was defended by Mr. Wescott, Mr. Harned 
and Mr. Crandall. The prosecution was con- 
ducted by the District Attorney. The trial 
resulted in a verdict of not guilty. 

An interesting question of law arose under 
the first count of the dictment. This charg- 
ed the defendant with violating section 5485 of 
the Rev. Stat. by receiving for the prosecution 
of a pension claim a greater compensation than 
is ‘‘ provided for in the title pertaining to pen- 
sions.” The only title providing for compen- 
sation in such cases was section 4785, and this 
was expressly repealed by the act of June 20, 
1878. There is a difference of opinion be- 
tween Courts in different Districts whether an 
indictment could be maintained under section 
5485 for act done since the law of 1878 and 
before the matter was set right by the act of 
March 3, 1881. It was held by Baxter, C. J., 
in United States v. Mason, 8 Fed. Rep. 412, 
that such an indictment was bad, but Gresh- 
am, D. J., in United States v. Dowdell, 8 Fed. 
Rep. 881, held in full view of this decision that 
such an indictment was good and that the act 
of 1878 did not destroy the force of section 
5485, but only changed the measure of the 
compensation. Judge Nixon charged the jury 
that the construction of the statutes was very 
doubtful and that the defendant was entitled 
to the benefit of the doubt. He told them 
therefore that there could be no conviction on 
the first count, 

The second count charged the defendant 
with unlawfully withholding moneys which he 
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had collected as attorney for the prosecution 
of a claim for pension. The amount collected 
was alleged to be $1,610.73 and the sum with- 
held to be $500. On this defendant was ac- 
quitted 


ADMISSION TO THE BAR. 


The new bill in regard to admission to the 
bar has the appearance of a popular attack 
upon a privileged order. The movement is in 
fact legislative rather than popular. The leg- 
islature seems to have felt aggrieved that one 
of its most brilliant members was denied ad- 
mission to the bar without the usual course of 
study and resolved to make the way clear for 
the future to all men alike, whether they have 
been engaged in making laws or studying 
them. There is a good deal, however, to be 
said in favor of the plan, provided the exami- 
nation can be made searching enough. The 
three years spent in a law office is very apt to 
beget habits of laziness, because the time is so 
much longer than is needed to learn what is 
now required upon the examinations. On the 
other hand, a man who could pass the most 
severe examination after a short time of study, 
might be entirely without the experience 
which is needed and only comes with long 
office practice. 





THE NEW JUDGE OF THE COURT 
OF ERRORS. 

If the new judge must be a layman the ap- 
pointment of Mr. Kirte is a good one. He is 
a man of ability, experience, integrity and 
good sense, but we had hoped that the name 
lay judges was no longer to be the designation 
of the judges specially appointed. Judge 
Green is now the only lawyer among them. 
It is not easy to find a practicing lawyer who 
can afford to take the place, but it would have 
been a good thing for many reasons to appoint 
the present Vice Chancellor to the office. 





SUPREME COURT JUDGES. 

The re-appointment of Judges Dixon and 
Reed was regarded by the Bar as a matter of 
absolute duty on the part of the Governor. 
They have performed their duties with such 
diligence, ability and kindness that a failure 
to reappoint them after they had acquired ex- 
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perience on the Bench would have been a 
great injury to the public service. 





THE CENTRAL RAILROAD. 


A bill was filed on February 24th in the U. 
8. Circuit Court by A. G. Richey & Son on 
behalf of E. C. Knight to restrain the issue of 
additional stock iu the place of the bonds. 
This will test the constitutionality of Senate 
bill No. 111, which was passed over the Gov- 
ernor’s veto. 





JUDGES AND PROSECUTORS. 


—_—_—— 


The following nominations have been made 
by the Governor: 

Common Pleas Judges—Charles O. Bennett, 
Sr., Monmouth county; Lewis S. Hyer, Union 
county; Abram Reeves, unexpired term, and 
Joseph E. Hughes, full term, Cape May 
county. 

District Court Judges—Paterson, John Hop- 
per; Hoboken, Fred. B. Ogden; Trenton, 
Robert S. Woodruff, Jr., and Camden, Rich- 
ard T. Miller. 

Prosecutors of the Pleas—Monmouth coun- 


ty, Charles Haight; Ocean county, Thomas 
W. Middleton. 





OBITUARY. 


JAMES F. MC INTEE. 
James F. McIntee died on Monday Feb. 
20, of consumption. His strength bad been 
undermined for some years past by this dis- 
ease and for several weeks he had given up 
hope of recovery. Mr. Mc Intee was the son 
of Michael Me Intee, a well known citizen of 
Newark. He was born in Newark in October 
1855. He was educated at Mount St. Mary’s 
Academy, Maplewood, and at Seton Hall Col 
lege where he was graduated in 1870. He 
studied law with Messrs. McCarter & Keen in 
New. rk end was admitted as an attorney at 
the June term 1877, and as acounsellor at the 
June term, 1880. O; ening an office of his 
own in Newark he obtained a good pract ce 
and a clientage which gave promise of more, 
He had the power of making good friends 
and holding them. He was bright and witty, 
kindly and genial, was a good speaker and had 
many elements of a successful lawyer. He 
received at the remarkably early age of twen- 
ty-five the honor of being chosen presidential 
elector, and he held for three years the office 
of chosen Freeholder in Essex County. 





NOTES. 


Tue State Gazette of Feb. 24th says: There 
was a large number of strangers in town yes- 
terday, principally lawyers, attracted by the 
reading of opinions in the Supreme Court. 

We supposed the lawyers had become to feel 
pretty much at home in Trenton. It is in- 
hospitable in a Trenton paper to call them 
strangers. 

TxHE question has been raised in some locali- 
ties whether the annual town meetings were to 
be held on the second Tuesday of March, or 
the first Tuesday after the first Monday. The 
former time is correct—the law of 1876 fixing 
the date as the second Tuesday of March, 
which this year will be on the 14th. 


ATTORNEYS AND CouNnsELLORS.—Candidates 
for attorneys and counsellors’ degrees at the 
present term of the Supreme Court had their 
written examinations on Tuesday and their 
oral examinations on Thursday afternoon. 
Following is a list of those who passed the 
examinationss : 

CounsELLors—Geo, E. Pace, Symmes B. 
Hendrickson, Walter J.. Knight, Elvin W. 
Crane, Edward H. Murphy, Frederick W. 
Ward, Frederick F. Guild, Benj. B. Ogden. 

Atrorneys—Max Solinger, J. E. Elmen- 
dorf, Robert Stockton Gaskill, Edward Oakes, 
Thomas C. Curtis, J. H. Birdsall, W. H. 
Walters, Clarkson A. Collins, Sidney F. Smith, 
John L. Jones, Jr., Morgan Hand, John D. 
Farrand, Michael Craven, Lorenzo D. Haga- 
man. 





BOOK NOTICES. 


A Dicest or Statutes, Rutes anp Decisions 
RELATIVE TO THE JURISDICTION AND Prac 
TICE OF THE SUPREME CourRT OF THE UNITED 
States, by Hrastus Thatcher. Boston: 
Littie Brown & Co. 1882. 

This is a collection of the rulings and de- 
cisions of the United States Supreme Court 
and of the statutes relating to the jurisdiction 
and practice of the court, arranged under the 
sections, rules and subjects to which they re- 
spectively relate. The arrangement under 
each division is in chronological order. There 
is also a full alphabetical index. The book is 
in effect a text book and will prove very use- 
ful. It is well printed and bound. 





